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I. 'INTRODUCTION 

When serious allegations of psychological and physical abuse are 

made by foster children against a foster home licensee, the state has a duty 

to investigate. In this case the children in Kathie Costanich's foster home 

accused her of physical abuse and more significantly psychological abuse 

claiming Ms. Costanich called them names like "fucker " "slut " "cock 
' ' 

sucker," and "fucking cunt." Ms. Costanich admits that she has a 

"trucker's mouth" and routinely used words such as "fuck," "bitch," and 

"asshole," but denies directing these names at the children in her home. A 

history of referrals regarding Ms. Costanich's use of abusive language 

toward the foster children in her care dated back to 1998. 

Ms. Costanich sued the state and the caseworkers who were 

involved in the investigation of these allegations under a myriad of torts 

and civil rights theories. The only two claims that are at issue in this 

petition relate to a claim of negligent investigation and a claim of outrage. 

Regarding the negligent investigation claim, the trial court and 

Court of Appeals correctly followed this Court's holding in Roberson v. 

Perez, 156 Wn.2d 33, 123 P.3d 844 (2005), in concluding that 

Ms. Costanich's voluntary agreement to transfer jurisdiction of her 

guardianship of her two Indian girls to the Kalispel Tribe constituted, at 

most, a constructive placement. The absence of an actual harmful 



placement decision by DSHS was a proper basis for the dismissal of her 

negligent investigation claim. 

Similarly, the Court of Appeals correctly affirmed the dismissal of 

Ms. Costanich's outrage claim based upon its conclusion that the 

investigation of allegations of foster child abuse in a licensed foster care 

horne was not so outrageous in character or so extreme in degree as to be 

regarded atrocious and utterly intolerable in a civilized society. As the 

record in this case reflects, while Ms. Costanich denied she directed 

profanity at the children and the State was unable to prove in the licensing 

hearing that the profanity had actually harmed the children, it is absolutely 

undisputed that the children made those serious allegations of abuse and 

indeed continue to stand by those allegations to this day. 

The dismissal of Ms. Costanich's claims are consistent with this 

Court's prior decisions. Therefore, review should be denied. 

II. ISSUES 

1. Did the trial court correctly dismiss Ms. Costanich's 

negligent investigation claim by finding, as a matter of law, that a 

claimant's feeling of being forced to transfer her case to the Kalispel Tribe 

amounted to nothing more than a "constructive placement" argument that 

this Court previously rejected in Roberson v. Perez, 156 Wn.2d 33, 123 

p .3d 844 (2005)? 

2 



2. Did the trial court correctly dismiss Ms. Costanich's 

outrage claim when the material substance of the abuse referral was 

substantiated by all children in Ms. Costanich's care? 

3. Ms. Costanich has listed the statutory-cost award as an 

Issue Presented for Review in her Petition. The Respondents believe such 

matter is premature and respectfully requests an opportunity to fully brief 

this matter if Ms. Costanich's Petition is accepted. 

III. STATEMENT OF FACTS1 

A. History Of Costanich Foster Home 

Ms. Costanich was first licensed as a foster parent for the State of 

Washington on October 31, 1983. Over time, the Costanich foster home 

became known as a placement for "violent, sexually aggressive youth 

(SAY) and medically fragile infants." Costanich v. Dep 't of Soc. & 

Health Servs., 138 Wn. App. 547, 551, 156 P.3d 232 (2007). She also 

became known as a foster parent home that "received numerous Child 

Protective Services (CPS)/Licensing complaints with respect to the care 

1 Ms. Costanich's Statement of Facts and arguments contained within the body 
of her brief rely heavily on a declaration signed by her on April 8, 2012. CP at 1510-30. 
This is particularly true when she argues about why the Kalispel Tribe decided to have 
EN and BN stay on the reservation in July 2002. DSHS sought to strike this declaration 
and the lower court made the following finding: "The Declaration of Kathie Costanich is 
laced with hearsay, conclusory assertions, and irrelevancies. Rather than striking the 
declaration in the wholesale manner advocated by DSHS, however, the court, to the best 
of its ability has considered Ms. Costanich's declaration to the extent that it offers 
admissible and relevant evidence for the purpose of understanding her perspective and for 
the purpose of viewing the evidence and all reasonable inferences from the evidence in 
the light most favorable to her." CP at 1662-80. It remains DSHS' position that this 
declaration should be disregarded or at a minimum, limited to showing her subjective 
state of mind. 
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and treatment of foster children placed in [their] home." CP at 631. As of 

June 11, 2001, there had been a total of 27 CPS/Licensing referrals made 

against the Costanich home.2 CP at 632-38. These referrals consisted of 

licensing concerns, physical abuse and neglect, sex abuse, and emotional 

abuse. 

B. Alleging Physical And Emotional Abuse Of Foster Children 
Referral (Number 28) 

By the summer of 2001, Ms. Costanich had six dependent foster 

children living in her home; FW (age 17); KD (age 16); JS (age 12); PT 

(age 10); EN (age 8); and BN (age 4).3 CP at 109, 119. On July 11, 2001, 

DSHS received the 28th abuse referral against the Costanich home. CP at 

639. This referral alleged that Ms. Costanich was both physically and 

emotionally abusive to the children in her care. Specifically, the referral 

said Ms. Costanich has a "potty mouth" and she calls one of the young 

girls in her home a "cunt" and refers to an African-American boy as 

"black ass." 

2These 27 DSHS referrals consisted of claims for physical abuse, physical 
neglect, sex abuse, and other licensing issues. During the time of these referrals, Ms. 
Costanich was alleged to have cussed at her foster children (CP at 632); used derogatory 
names against a foster child such as "bastard" (CP at 634); and swearing in front of the 
foster children but only "judiciously" (CP at 634). 

3FW was in a dependency guardianship with Ms. Costanich. KD, JS, and PT 
were identified as sexually aggressive youth (SAY). EN and BN were in dependency 
guardianships with Ms. Costanich and enrolled Kalispel tribal members. (See App. A 
and B). 

4 



C. The Investigation 

The July 11th abuse referral was assigned to DSHS Investigator 

Sandy Duron (Ms. Duron). CP at 415. Ms. Duron personally interviewed 

each foster child residing in the Costanich home and reviewed extensive 

documentation. CP at 415,476, 478-83. With the exception ofBN who 

was four at the time, all stated that Costanich regularly used profanity such 

as "fuck" and "bitch" and would often tell the children to "go to your 

fucken room." CP at 479. Four year old BN stated she learned the words 

"fuck you," "shit," "fucker," and "asshole" from Ms. Costanich. CP at 

479. The children corroborated that Ms. Costanich called eight year old 

EN a "cunt." They also confirmed that ten year old PT was told to "get his 

black ass down to his room" and that urine soaked sheets were rubbed on 

his face. CP at 478-79. Finally, the children reported that Ms. Costanich 

kicked them and pulled their hair. CP at 4 78-79, 482. 

Ms. Duron also interviewed Ms. Costanich's assistants (Chrystal 

Hill, Sara McClaughlin, and Tori McClaughlin). CP at 479, 481-82. They 

confirmed Ms. Costanich used profanity, such as "fuck" and "bitch," 

around the children. CP at 479, 481-82. Ms. Hill also confirmed that 

Ms. Costanich called EN a "cunt" and a "bitch."4 CP at 481. Ms. Duron 

interviewed friends and relatives of Ms. Costanich, as well as PT's 

guardian ad litem and the girl's psychiatrist, Dr. Vincent. CP at 482-83. 

4 This statement was never repudiated by Ms. Hill. CP at 568. 
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With the exception of Dr. Vincent, these witnesses all confirmed that they 

observed Ms. Costanich direct profanity at the children. CP at 480-83. 

On July 19, 2001, Ms. Duron personally interviewed 

Ms. Costanich.5 CP at 452-53. Ms. Duron asked Ms. Costanich about the 

allegations in the referral and further information disclosed during the 

investigation. CP at 452-53. Ms. Costanich confirmed she used the words 

"fuck," "son of a bitch," and "black ass." CP at 453. A representative of 

the Foster Parent Association of Washington State, Larry Stevens, who 

was present during this interview, stated Ms. Costanich used "fuck" as 

"every noun, verb, adjective there is." CP at 453. Ms. Costanich and 

Larry Stevens thought this was funny and both laughed. CP at 453. 

On October 3, 2001, DSHS decided to hire a clinical psychologist, 

Beverly Cartwright, to give them an opinion as to the effect abusive 

language would have on young children in the Costanich home. CP at 

417, 492. After a review of DSHS records, Dr. Cartwright opined that 

"[p]ejorative statements can erode a child's confidence, a child's will to 

succeed and capacity to change . . . . This behavior can also maintain 

attachment difficulties, undermines relationships with authority figures, 

and exacerbate poor self-management styles that include not [sic] 

5 Also at this interview was Ms. Costanich's husband, Ken Costanich and Larry 
Stevens, a representative of the Foster Parent Association of Washington State (FP A WS). 
CP at 452. 
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withdrawal and suppression of emotions, but also acting out." CP at 493-

94. 

Based on the investigative interviews, document review, numerous 

DSHS group meetings, and Dr. Cartwright's report, Ms. Duron determined 

that the referral for child abuse and neglect was founded only as to 

emotional abuse, but inconclusive as to physical abuse. CP at 119, 706. 

D. Appeal Of Abuse Finding And License Revocation 

Based on the finding of emotional abuse, DSHS also revoked 

Ms. Costanich's foster care license. Ultimately, the revocation and abuse 

finding was overturned. Costanich, 138 Wn. App. at 553. This Court 

accepted review on the issue of Ms. Costanich's entitlement to attorney 

fees and held that Ms. Costanich was "entitled to $25,000 in attorney fees 

at both the superior court and the Court of Appeals, and up to $25,000 for 

review by our court as well." Costanich v. Dep't of Soc. & Health Servs., 

164 Wn.2d 925, 935, 194 P.3d 988 (2008). 

E. Attempt to Terminate Ms. Costanich's Dependency 
Guardianship Status 

Based on the founded finding against Ms. Costanich, DSHS and 

the current social worker for EN and BN, Jackie Timentwa-Wilson, felt 

that the two girls should be removed from the Costanich horne. CP at 

1617. On March 28, 2002, Ms. Timentwa-Wilson and an Assistant 

Attorney General filed a Motion to Terminate Ms. Costanich's 
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guardianship of EN and BN in King County. CP at 1617. Prior to the 

King County Juvenile Court hearing on DSHS' motion to terminate the 

guardianship of EN and BN, the Kalispel Tribe filed a motion to take over 

jurisdiction of the girls' dependency cases. (See App. C). 

On March 12, 2002, Ms. Costanich voluntarily agreed to the 

Kalispel Tribe's motion to transfer jurisdiction.6 CP at 1102-03. As a 

result of Ms. Costanich's agreement with the Kalispel Tribe, DSHS' 

motion to terminate guardianship was never heard on the merits by the 

King County Juvenile Court. CP at 659. Further, EN and BN continued 

to reside with Ms. Costanich for months after DSHS lost jurisdiction of the 

dependency cases. CP at 1606. 

F. Summer Vacation With The Kalispel Tribe 

By June 2002, Ms. Costanich and the Kalispel Tribe entered into 

an "Agreed Visitation Order." (See App. D). The order provided for EN 

and BN to go to the Kalispel Reservation for a 30 day (July to August 

2002) visit which was meant to be a "summer vacation." CP at 1594, 

1606. The vacation allowed EN and BN an opportunity to stay with their 

extended family members on the Kalispel Reservation and to meet certain 

Kalispel tribal members. They also were included in tribal youth events 

6 Ms. Costanich claims to have had no choice in the decision to transfer EN and 
BN's dependency case to the Kalispel Tribe. This is an inaccurate statement. She could 
have objected to the transfer pursuant to the Indian Child Welfare Act, 25 U.S.C. § 
19ll(b) (see App. E.). Instead of objecting, Ms. Costanich through her attorney Carol 
Farr agreed to the transfer. See CP at 1588-89 and Order of Dismissal on 
Reconsideration of Summary Judgment Order, footnote 10, CP at 1674-1675. 
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and other exciting events such as the Kalispel Tribal Pow Wow. CP at 

1594-95. 

DSHS was not a party to the Kalispel Tribe's visitation order, nor 

did DSHS provide any input or opposition to the creation of the order. CP 

at 659, 1593-96. At the end ofthe 30 day summer vacation, the Kalispel 

Tribe returned both EN and BN to the Costanich home. 

G. Procedural History 

While Ms. Costanich was pursuing an administrative appeal of her 

license revocation, she also filed a personal injury action against DSHS 

and six individually named defendants alleging both state tort claims and 

federal civil rights claims.7 

The Defendants removed the federal civil rights claim to federal 

court. State Defendants were granted summary judgment based on 

qualified and absolute immunity. The district court granted the State's 

motion for summary judgment and declined to exercise jurisdiction over 

the state tort causes of action. 8 Ms. Costanich unsuccessfully appealed the 

dismissal of her § 1983 claims. Costanich v. Dep 't of Soc. & Health 

Servs., 627 F.3d 1101, 1117 (2010). Specifically, the Ninth Circuit 

concluded the foster care licensee's rights were not clearly established 

7 42 U.S.C. § 1983; CP at 7. 
8 During the dependency of the federal court appeal, the state law claims were 

stayed by King County Superior Court. 
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regarding liberty and property interests and therefore, the state social 

workers were entitled to qualified immunity. 

With Ms. Costanich's § 1983 claims finally resolved, the King 

County Superior Court placed her remaining state law claims back on the 

active docket on March 31, 2011. CP at 78. Ms. Costanich filed a motion 

for partial summary judgment (CP at 79-1 07) and DSHS cross-moved for 

summary judgment. CP at 388-409. On December 2, 2011, the 

Honorable King County Superior Court, Judge Jay V. White, granted 

DSHS' motion for summary judgment in part. CP at 1086-91. The court 

granted DSHS' motion as to intentional infliction of emotional distress 

(outrage), malicious prosecution, and abuse of process, but denied its 

motion with regard to negligent investigation. CP at 1086-91. However, 

on the eve of trial (April 3, 2012), Judge White reconsidered his prior 

ruling on DSHS' motion regarding negligent investigation. CP at 1662-

80. Judge White requested that the parties submit additional briefing 

regarding the applicability of Roberson v. Perez, 156 Wn.2d 33, 123 P.3d 

844 (2005), to the remaining claim of negligent investigation. The judge 

did not ask for additional facts.9 On April 13, 2012, the Court dismissed 

Ms. Costanich's negligent investigation claim on summary judgment as a 

matter oflaw. CP at 1679. The appeal was timely filed. CP at 1652-55. 

9 Ms. Costanich's briefmg contained 205 pages and a new declaration signed by 
her with 107 paragraphs of alleged new facts. CP at 1378-1583. 
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On November 4, 2013, the Court of Appeals, Division I affirmed 

Judge White's dismissal of Ms. Costanich's complaint on summary 

judgment in an unpublished opinion. Both parties filed a motion to 

publish the aforesaid decision and they were denied on December 16, 

2013. Ms. Costanich timely filed a Petition for Review. 

IV. REASONS THIS COURT SHOULD DENY REVIEW 

A. The Appellate Court's Decision Is Consistent With This 
Court's Decisions In Roberson v. Perez or Tyner v. Dep 't of Soc. 
& Health Serv. RAP 13.4(b)(l) 

The necessary elements to a claim of negligent investigation 

include proof that DSHS (1) "gathered incomplete or biased information" 

during the course of its abuse investigation and (2) that said investigation 

results in a "harmful placement decision such as removing a child from a 

nonabusive home ... " M W v. Dep 't of Soc. & Health Servs., 149 Wn.2d 

589, 602, 70 P.3d 954 (2003) (emphasis added). Subsequent toM W, this 

Court held that harmful placement decisions could not be premised upon 

the theory of "constructive removal." Roberson v. Perez, 156 Wn.2d at 

46. The dismissal of Ms. Costanich's negligent investigation claim is in 

accord with the holding in Roberson. 

In Roberson, parents, Jonathan and Honnah Sims, claimed that a 

negligent investigation resulted in a harmful placement of their child. 

Both Jonathan and Honnah were named suspects in an abuse and/or 

neglect referral received by the Department of Social and Health Services. 
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Id. at 46. Before the investigation commenced, Jonathan and Hoonah 

Sims voluntarily relinquished their parental rights to their son (Daniel) and 

sent him to stay in Kansas with his grandmother. The decision to send 

Daniel to Kansas was a "preemptive move" on the part of Daniel's parents 

to keep him at arms' length from a Child Protective Services (CPS) 

investigation. Id. at 46. Daniel stayed with his grandmother for 

approximately seven months. Id at 36. Later, Jonathan and Hoonah Sims 

filed a lawsuit claiming that their voluntary seven month separation from 

their son was the result of a negligent investigation. 

This Court labeled the Sims' claim as a "constructive placement" 

and declined to extend the cause of action for negligent investigation to 

such "constructive placement" decisions and noted that the extension of 

the negligent investigation claim to that end was "beyond the statute." Id. 

at 46. 

The Costanich case is analogous to Roberson for several reasons. 

First, Ms. Costanich had the ability to contest transfer of EN and BN's 

dependency cases to the Kalispel Tribe, but she voluntarily agreed to this 

transfer without objection. CP at 1674-75 (footnote 10). This agreement 

to transfer jurisdiction is identical to the action of the parents in 

Roberson, who voluntarily sent their son to Kansas to keep him from 

being interviewed by DSHS. 

12 



Second, Ms. Costanich's negligent investigation claim is premised 

upon the same speculative constructive placement theory that was 

rejected by the Roberson court. It would be pure conjecture to assume 

what, if anything, the King County Juvenile Court would have done with 

DSHS' motion to terminate guardianship if the case had remained in state 

court. Similarly, in Roberson, "(CPS) filed a dependency petition 

concerning [Daniel], with an accompanying motion for a court order to 

take him into custody ... ;"the social workers received an "order to take 

[Daniel] into custody and place him in shelter care ... ";and obtained "an 

order instructing [Daniel's] grandmother to tum him over to the 

authorities." Roberson, 156 Wn.2d. at 51-52 (Sanders, J. dissenting). 

None of these actions were considered by this Court sufficient to 

constitute a placement decision because the Sims had already sent their 

son out of state and the orders remained unexecuted. 

Third, just as in Roberson, once EN and BN's case was transferred 

to tribal court, the Defendants no longer had the authority to remove the 

girls from Ms. Costanich's care. Perhaps even more strikingly, DSHS 

never went so far as to receive an order to take EN and BN into custody, 

nor did DSHS obtain an order requiring anyone to tum over EN and BN to 

authorities. Markedly, DSHS was provided no opportunity for input into 

the Kalispel Tribe's decisions. CP at 659. In fact, no removal (placement 

decision) regarding EN and BN ever occurred while the girls were within 
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the jurisdiction of state court. 10 Notably, these children remained with 

Ms. Costanich long after the tribe obtained jurisdiction. CP at 1606. 

Finally, as this Court noted in Roberson, claimants asserting 

constructive placements largely control the extent of their damages. 

Roberson, 156 Wn.2d 33 at 46. This is certainly true in the case at bar. 

The Plaintiff set in motion the alleged harmful placement, by agreeing to a 

30 day "summer vacation" with the Kalispel Tribe without DSHS being a 

party to that agreement. 11 There is no evidence that this summer vacation 

was based upon any action by DSHS, let alone the motion to terminate 

guardianship that was dismissed months earlier. 

Based on the foregoing, Ms. Costanich's voluntary actions with 

regard to the Kalispel Tribe are reasons why this case was dismissed 

pursuant to Roberson and accordingly do not warrant review by this Court. 

The appellate court accurately distinguished Tyner v. Dep 't of Soc. 

& Health Serv., 141 Wn.2d 68, 1 PJd 1148 (2000) and therefore the 

present matter is not in conflict with it. In Tyner, a DSHS social worker 

filed a dependency petition alleging that Mr. Tyner sexually abused his 

children. Based upon that petition, the court entered an order prohibiting 

Mr. Tyner from having contact with his children. Subsequent to filing the 

10 The Defendants had no authority to remove EN and BN from the Plaintiff 
unless the King County Juvenile Court had granted their motion on Aprill2, 2002. 

11The Court of Appeals on page 13 of its opinion astutely observed that the 30 
day summer vacation with the Kalispel Tribe was actually consistent with the terms Ms. 
Costanich originally agreed to when she became EN and BN's guardian. See orders, 
App. A and B. 
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dependency petition, the social worker concluded his abuse investigation 

against Mr. Tyner and determined the allegations to be unfounded. 

However, the social worker failed to inform the court of his finding and 

the court continued to restrict Mr. Tyner's contact with his children. The 

restriction on Tyner's contact with his children was directly related to the 

social worker's failure to update the court on the result of the abuse 

investigation against Mr. Tyner. First, a motion to terminate the 

dependency guardianship by itself is not a placement decision because the 

King County Superior Court never had the opportunity to rule on DSHS' 

motion to terminate before the Kalispel Tribe took jurisdiction. CP at 

1610-11. Second, EN and BN never were removed from Ms. Costanich' s 

care unlike the children in the Tyner case. CP at 1606. Third, there is no 

evidence that DSHS represented before the Kalispel Tribal Court that 

Ms. Costanich is verbally abusive to the children in her care. Finally, 

there is no evidence that the tribal court received and/or relied on DSHS' 

abuse investigation, report to create the June 2002 Agreed Visitation 

Order. Tyner is not instructive to this matter as asserted by Ms. Costanich. 

Since Tyner can easily be distinguished from the present matter, 

Tyner does not provide a basis for this Court to review Ms. Costanich' s 

negligent investigation claim. 
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B. The Appellate Court's Decision Is Consistent With Its Decision 
In Corey v. Pierce County. RAP 13.4(b)(2) 

The dismissal of Ms. Costanich's outrage claim can easily be 

distinguished from Corey v. Pierce County, 154 Wn. App. 752, 225 P.3d 

367, review denied, 170 Wn.2d 1016 (2010) and therefore no conflict is 

present. In Corey, the Plaintiff (a Pierce County Prosecutor) was accused 

by her supervisor of "criminal behavior" despite knowing that an internal 

investigation revealed little substance. The Plaintiffs supervisor further 

implied that she mishandled public funds while serving as a prosecutor. 

The appellate court affirmed the trial court's decision to let Plaintiffs 

outrage claim go to the jury based upon the forgoing and also because the 

accusation against her was "particularly loathsome" since she was a long 

time public servant. 

Unlike Corey, there is substantial evidence to support the 

allegation that Ms. Costanich emotionally abused children in her care. 

Most of the children in her care reported that they were called things such 

as bitch, fucker, and cunt. These children still stand by their prior claims 

and two of the children have signed declarations in support of the State's 

motion for summary judgment reaffirming their testimony. 12 Ms. 

Costanich admits to telling one African American child in her care to 

12 Notably, the summary judgment record in this case was different from t]le 
summary judgment record before the Ninth Circuit Court of Appeals insofar as the 
complaining child witnesses had not reaffinned the accuracy of their allegations of abuse 
by Ms. Costanich. 
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"move his black ass." In Ms. Costanich's administrative licensing 

revocation appeal, the Administrative Law Judge found that Ms. 

Costanich rubbed urine soaked sheet on the face of her 10 year old foster 

child. CP at 526. Significantly, Ms. Costanich had a long history of abuse 

allegations (27 previous abuse referrals). This fact certainly stands in 

stark contrast to the absence of any evidence of misconduct on the part of 

the Plaintiff in Corey. For these reasons, the Court should deny review. 

C. This Matter Does Not Involve A Significant Constitutional 
Question Of Whether There Is A Due Process Right To Be 
Free From Misrepresentations and Possible Fabrications In A 
Civil Investigation Conducted By A State Actor Because That 
Question Was Already Answered By The Ninth Circuit. RAP 
13.4 (b)(3) 

The Constitutional question as to whether Ms. Costanich's due 

process rights were violated was an issue that was directly decided in the 

Ninth Circuit and is now the law of the case and this Court should give 

that decision full faith and credit. Costanich v. Dep 't of Soc. & Health 

Servs., 627 F.3d 1101 (9th Cir. 2010). The Ninth Circuit held that due 

process rights asserted by Ms. Costanich were not clearly established at 

the time when her case arose and therefore, the Defendants were entitled 

to qualified immunity. Id. at 1116. Accordingly, the Ninth Circuit 

affirmed dismissal of Ms. Costanich's 1983 civil rights claims. 

Moreover, because the federal court dismissed Ms. Costanich's 

due process claims they were not before the trial court when summary 
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judgment was entered, nor were they before the Court of Appeals when 

that decision was affirmed. The attempt to raise them now for the first 

time on appeal, in direct conflict with the Ninth Circuit decision is highly 

improper and should be rejected. 

Based upon the foregoing, this Court should deny review because 

all Constitutional questions have been litigated in a separate proceeding 

and subsequent review of that proceeding would be barred by the doctrine 

of collateral estoppel. 

D. This Case Contains No Issues Of Substantial Public Interest As 
Alleged By Ms. Costanich. RAP 13.4(b )( 4) 

Although not raised in her issues presented for review, m 

subsection D of her Petition for Review, Ms. Costanich raises two issues 

asserting that foster parents have no remedies. The facts of this case belie 

the accuracy of those assertions. With regard to a foster care license 

revocation, foster care licensees are afforded a statutory right to appeal 

which was successfully utilized by Ms. Costanich in this case (Costanich 

v. Dep't of Soc. & Health Servs., 138 Wn.App 547, 156 P.3d 232 (2007)) 

and she was awarded $75,000 in attorney's fees (Costanich v. Dep't of 

Soc. & Health Servs., 164 Wn.2d 1012, 203 P.3d 380 (2008)). Regarding 

future claims involving allocations involving the deliberate fabrication of 

material evidence in a civil investigation, the Ninth Circuit's decision in 

Ms. Costanich's case clearly establishes the law thereby entitling foster 
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parents the opportunity to bring a § 1983 civil rights claim when such 

facts actually exist. See Costanich, 627 F.3d at 1114 (9th Cir. 2010). 

(" ... going forward, officials who deliberately fabricate evidence in civil 

child abuse proceedings which result in the deprivation of a protected 

liberty or property interest are not entitled to qualified immunity.") 

Ms. Costanich's allegation that foster families are remedy-less 

when DSHS negligence forces them to make harmful placement 

decisions confuses two important legal principles. First, foster parents do 

not have a claim for negligent investigation because they are not within 

the class of persons protected under RCW 26.44.010 (see App. F), which 

creates the statutory cause of action. See Blackwell v. Dep 't of Soc. & 

Health Servs., 131 Wn. App. 372, 127 P.3d 752 (2006) (cause of action 

for negligent investigation is limited to parents, guardians, and 

custodians). 

Second, the law is clearly established that if a person falls within a 

protected class of persons governed by RCW 26.44.050 (see App. G) 

then they have a cause of action for negligent investigation if it results in 

a harmful placement by DSHS. As noted previously, DSHS did not 

remove the girls from Ms. Costanich, she voluntarily agreed to the 

assumption of jurisdiction by the Kalispel Tribe. Under this Court's 

decision in Roberson, Ms. Costanich's constructive placement of the girls 

negated her claim of negligent investigation against DSHS. 
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For these reasons, this Court should deny review. 

V. CONCLUSION 

Based on the foregoing arguments, this Court should deny review 

of Ms. Costanich's Petition for Review pursuant to RAP 13.4 (see App. 

H). 

RESPECTFULLY SUBMITTED this 6th day of March, 2014. 

ROBERT W. FERGUSON 
Attorney General 

:z-.::~ ~~ >1 
THOMAS R. KNOL~/ 
WSBA#38559 
Assistant Attorney General 
PO Box 40126 
Olympia, W A 98504-0126 
(360) 586-6300 
thomask@atg.wa.gov 
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JAN 0 ~.1~96 
OSSAFffi.leNT OF . 

'IOJC!AL ADMINisTRATION 

SUl?ERIOR COURT 011' WABliiNGTJ?N FOR T.E:E COUNTY OF K.ING 

.. JOVENILE DIVISION 

IN ruz. TRE WELFARE OF:-

MiDor Chlld. 

. . ) 
) . 
) 

. ) 

) 
) 
) 

----------------~--) 

NO. 93-7-00216-3 

FINDINGS OF FACT, CONCLUSIONS 
. OF LAW AND ORDER .APPOINTING. 

GUARDIAN OF·.MIN'OR · 
(Indi~ Cbild) 

' .. 

'nilS MM:~R came on regularlr before the un9,ersign.ed Judge of 

.; ·-·· ____ , ____ 1? the .above-:-e:ntit:led. court _to .. ~ppoint Kathy. Cost~ch _and Gearge 

14 Cost.anich as gu.ardiaPs for the ahove:_named lDi.nor child~ _The court 

15 ha~g conside~d- the-files and records herein; having heard the . . . . ~ ' 

16 testiJnony'·presented, and being fully ?-d'?"ised in the premises, now 

17 :makes the following: 

lB .. 1. 0 FlRl:l!NGS O_F. FAC';r 
. . 

. 1.·1· E-N--vias born on Withheld , and cur:i:-e.ntly 19 
..... 

20 -reside~ in foster care pi ~g County, Washington. 

21 1-2 The c~ld-'s lt!Oth~~ currently resides at 

A2 an unknown address. 

23 1.3 The cldictr·s putative father, currently 

24 resides at an Ullknowli addre$s. 

25 --.- -~·-:-------:- _____ ..;... 05050594 

26 
... _ ..... ; 

. .: : . ·=-'~·-· .. 
. . . -. --; .. ·--

EXHIBIT B 
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·'. 
t 

... :,-., ....... 

~ 

~· . ' · ... 

1 L 4 The child 'has been. found to ]:)e dependent pursuant· to RCW 

2 13.34.030(2) on May 25; 1993 as tp the child'S mother and on May 

3 28, 1993 as to 'the father. 

4 1.5 The court also entered a dispositional·order pursuant to 

5 RCW 13.34.130 on Ma::'f 25, ~993 as to the child's·mother and OI!- May 

6 28, 1993 as to the father~ 

7 1. 6 The Indi!lll Child Welfare Act, 25 U'. S.C. Section 19 01 et. 

B seg. appUes to. ·these proceedings. The child's trihe was 

9 

10 

l1 

12 

:.13 

14 

15 

16 

17 

18 

19. 

20 

n 

22 

properly and tilnely. served. , 

1. 7 Neither parent is a -member of the Ann.ed Forces and the 

Soldiers and Sail,ors Civi:J. · Relie:f ··Act does not apply . to 'the 

proc.l?¢i.ngS . 

.. · .1.8 The .child has been removed from the .custody .. o:E .the 

par'ents for ~period of at least .six months pursuant to a f,tntiing 

of dependency under RCW 13.34.0~0(2). 

1.9··services ordered under RCW 13~34.130 have been offered 

or pr6v:ided and all n:ece.ss_ary . s~rvices .reasonably available, 

capable .. ;of =· ~orrect.illg the ·parental· de£:iciencies within . the 

.foreseeable future have been offered· or provided. 

. 1.1(} ~ere .is li~fle likelihood that conditiori~ 'Wil~. be 

remediec,i sa that ·the cl::iild cah JJe ·returned to the parents in the 

near futu.:t=e-

23 

u 

1. 11 . Guardianship ·rather than tennination. of the parent-:­

cb.il.d relationship or continuation of efforts to r~turn the chil~ 

25 to the l?ar:"n.t.s~~ custody is in the best interests of the child. 

26 

0505()595 
.. ., ;·-. , ,.... ! i· • '\ L 
! II--•' t I '1\f I 

Ui\lO!~Wfl 

~~'/ff'/StltP . 
.. - FFCL & ORDER OF ~E:E:MI~IOH .. -, · 2 .. 

~Eft(IJ9 

·~ 

· ATTORNEY GENERAL OF WASHINGTON 
900 Fon.>1:h. Av-..nr!!! 12000 
~. WA.98164-1012 

(206) 464-7G4.5 

~ 
'. 



. -l Active efforts. have ~~n made to ·provide remedia~ 
. . 

2 services ·and r~habilit.ative programs designed. tq ·_prevent the 

3- . breakup of the J:rulian family and these efforts have been 

4 unsuccesS:ful. · 

5 1.13 The· daurt:. fiilds by. clear. and convincing evidence:r 

6 . ~eluding_ t.he. testimony of a qualified. expert witness, that· 

7 continued custody o:f the dlild by the p~ent is li.k.el_y to result 

8 in, serious emotional or physical d<:Ullage to · the .child:.. This 

. 9 "finding shall. not be deemed sufficient in. itsf?U ·to support an 

10 0 rder of te~t~on pursuant to RCW 13.34.180. 

11 ·1.14· The ~ent"s of RCW 1.1.34.2.36_ have. been met, and 

.12 Kathy Costanich and George c~sta:nich ~e· suitable to act as 

______ :.:.:...~13 _gua:r;di~ .for the. milwr $ld_. .. _ · _·. _ .. :.. ... ·-·. _ .. 

.· 

· 2. 0 CONCLUSIONS OF LAW .. 

15 2.1 ~e court has jurisdiction ?Ver the parties and subject 

16 ·matter herein. 

i 7 :2. ~ Except where otherwise noted, the above findings. have 
. ,.,.· ~~~v'lh4~ . 

been. )?r6ven. .b~. ~ gt F*"" 1.' n a - ......,.. evidence. 

3.0 ORDER 
05050596 ., . 

.2o !T" IS HEREBY ORDERED~ . · 

21 3.1 ~hat the child 1 s deEendency statUs is reaf:firmed. The 

22 Trib~, DCFS and the mother Q.gree to review ·this matter in 

23 approximately one year. 

24 3. 2 ·Kathy Costanich and Geo:rqe Costanich .are · appoint,ed 

26 of ass.i_sting · the · · coUrt 

Tb:is appoin:bn.ent is for the 

in the supervision· of th~ 

A.TI'ORNEY ClE:NEliAL OF WASiilNGTON 
. 900 F=th A~ moo 

Seattle, WA 98164-1012 
(20~ 464-7045 . 
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.. 

1 depeDde;ncy, and is not for <3?Y other purpose. The guardi~s have: 

2 the ·following rights'and duties: 

3 

4 

5 

6 

7 

8 

9 

1.0 

1.1. 

1.2 

l3 

.a. 

b. 

'To mai.ntain: the physic~ cu.stody of the juvenile; 

To protect and. educate the juvenile.f 

c. To provide food; clot.hi.n.g,- shelter, ·education as 
required by lawi and. routine:'medical care fo:r-·tha 
juvei;Ulei · 

d. To conseut to etnergency llledical and surgical care f-I,Ud to 
sign. ~ release of medical in£ormation to ?-Ppropriate · . 
authorities, pursuant' -to law; 

e. · To conseut to social activities o:f the child such as 
travel, v_acatians~ 'religious education and school 
activ:J.ties, etc:i 

f. - --The right to notice and representation by couns~ at any 
· review hearing scheduled by the parents 1 agency" GA.+>, 
. guardian qr. co-urt. 

.. -r.._ .... _,._. 
g. other:· To- develop with .. '!*e · tri.bai . and DcYS social 

- .. -· --· -···workers, -~ can:y out, a specilic plan_ for :m.a.inta.ining 
'14 

15 

18 

1.9 

20 

21 

-. 22 

23 

24 

25 

.contact between the child . and the Kalispel . Tribe, 
including exposure to -the Trilie' s -culture .. 

3. 3 The g11ardian.shi.p will continue Until the child reaches 

· 18 years~-of age or nntil furthe:t order of the. ~ourt. 
, ,• ··... i;_' I • • • 

- 3.4~ PUrsuant to RCW 13.34.233 and RCW 13.34.1.50 any order 

:made by the. court in the ease of a depen.d~nt- child ~ be changed;. . .. . . " 

mqdified, .or set aside on:ly upon a ·sho_wing of a change in 

cir'cumsta:ni::e. 

3 _ s Visitation.jcOl!llllunicatibn will be .facil~tated between the 

nether, child, £oster parents and tpe Kalispel Tribe as follows: 

: --· -~------:-· ...:. ~. . _.,. 
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1 1} Mother shall be included in the child's upbri.ngi.D.g1 

. 2 inclild.ing visitationS and shall be consulted with · r17-ga:c:d 'to 

3 cultural arid religious issues and'contact·with extended family~ 

4 

5 

6 

7 

8 

9 

10 

11 

·12 
' 

;1.3 

14 

15 

2) The Kalispel Tribe s~ll. likewise be involved· in the 

child's upbringing, inClUding religious and c~tural events during 

the cJrild's in.:i.:fio!ity. Foster parents shail ~tain contact with 

the T:dbe regarding the :chil.d' s status1 including ·pictures and 

medical inform~tion. 

3. 6 · DCF~ shall b~ the supervising agency. 

3. 7 The guardians are authoriz~d to consent to' all necessary· 

medical, _dental or 'psy~g.ical.treatmel;lt for the ·child.. . · .... · 

. DMTOJ t~shy o.~ ~~n/ ~ .19~ •·· 
: :---'·- ~--~------'------~·- i;:~- .... . . 

. ~COMMISSIO R 

16 Presented-by: 

17 

23 

24 

. ..: ... ·.,.. -.- 25 

.. 26 

-:-:---=--·-=---- -.· . 

a.D.d 
ruey for the Kalispel Tribe 

~~M~!_f!~ 
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3 

-4 

5 

6 

7 

8 
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·11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

FILED 

SUPERIOR COORT OF WASHINGTON' FOR THE COtlNT'l OF KING 

JUVENILE DIVISION 

IN RE THE DEPENDENCY OF~ 

BD VJblbftMijl 

NO. 97-7-01447-4 SEA 

FINDINGS OF FAcr,. 
CONCLUSIONS OF :£..AN AND ORDER 
APPOIN.riNG DE:t'ENDENcr . 

Minor child. GUARDIAN (INDIAN' CHILD) . 
[~ERK' S ACTION REQUIRED} 

TEIS MATTER came on regularly before the undersigned Judge of 

the above;-eni;:itled court to appoint dependency guardians for the 

above-named minor child. The court having considered the fileS: 

and recor·ds herein, hav.i.J?.g heard the testimony presented, anci 

be'ing fully ad-vised in the premises,· now_· makes the follo'?rtg; 

J... 0 FINDINGS OF FACT 

L ~ B····~ ~ the ~~r cbild herein, was born on . 

Withheld The child currently resides in foster care in Xing i; 

County, Washington. 

1.. 2 The 

livi..TJ.g at tlte 

1..2a M~. - !Cl.l.O.P,~1---.-l:~ 

personal service~~-~. 

miD!NGS OF FAcr; CONCLUSIONS OF 
LAW, AND DRDER·APPOINTING 
DEPENDENCY GUARDIAN (INDIAN 

EXHIBITC -~ ,.. 

-. -~·:·-~--~~.~ "':·.Page 1 1'-13· ' ·/ 
• ' ~::-!:",::; 
.~.~-~ 



' .. 

1 1.3 The identity and whereabout.s of the child. s natui-al 

2 father are·~own. 

3 1. 4 The · child was found to he dependent pursuant to · RCW. 

4 ]3.34.030 on JUne 11, ~9~7. 

5 1. 5 The court also entered dispositj,o:r:@l .o.rders pursuant. to 

6 RCW B.34.J..30 on June n, 19_97. 

1 ·1.6. The InMan Chiid Welf~ Act, 25 u.s~c. § i901 ~seq. 

8 _applies to these proceedings. 

9 1 . 6a. ~be child is a member of the KaliSJ?e~ Indian :Tribe, 

10 which is federally re<X>gn.ized. · 

1.6a . The child is eligible for metnbership in the Indian 

. 12· Tribe, Wb.i.ch is federally recognizf?d, and is the biological child 

13 of a member of a fedei:-al].y recognized Indian Tribe. 

· 14 1 . 6b. · The child is Il.Ot a ward· of. Tribal· Court and is not 

15 ~esident/domiciled c;m · an exclusive Indian 

16 re.se.r.vation .. 

17 1. 6c. The child 1 s trlbe has ·been notified of this proce~ding 

·18 by registered mail received at l~st. 15 days prior to the hearing. 

19 1.7 Neither_parent is a member of ~he Armed Forces and the 

20 Soldiers and Saiiors Civil Re.lief Act, SQ U.S.C. !i soi et seq., 

21 does not apply to these pro.r::eedings. : 
. -

22 1.8 The child. has been. removed f~m the custody .of the 

23 parents for a period of at least six months pursuant to a finding 

24 of dependencY uncleX RCW. 13.34.030. 

25 1.9. Services ordered under RCW ~3.34.1.30 ha:ve been offered 

26 or provided, and . all necessax:y services reasonably availa?le and 
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1 .capable of correcting the parental deficiencies within the 

2 foreseeable fut·U!E bave been offered or provided. 

3 ·l-.1.0 There .is little likelihood th<'!-t cond.i,.tions will be 

4 ~emedied so that the oJ;Uld c~ be returned to the parents iii the 

5 nea:r; ·future. The parents are not fit or capable of parenting the 

6 child at this time. 

7 . LH Dependency guardianship rqther trum terni:oatiori of the 

& parent-cb?-ld relationship 6r contin~tion of efforts t;?. return the 

9 child to the parents' custody is in the best interests of the 

10 child. 

11 1.12 Puisuant to 25 U.S.C. §1912 (d), active efforts have 

12 been ~de to J?L"ovil3.e remedial services and rehabilitative programs 

·13 designed to prevent the breakup of the Indian family, and these 

14 efforts have been unsuccessful. 

15 1 .1.3 Pursuant to 25 U'.S.C. §1n2(f}, the·court finds by 

16 clear and convincing 'evidence, including the testimony of a 

17 

1& 

19 

20 

qualified expert witness, that continued custody of the child by . . . . 

the parents or Indian custodian is likely to result' in serious 

emotio~ or.physical damage t; the child. 

1.1.4 Gec;>rge and .:Kathie Costanich are suitable. to act as 

21 dependency guardians · of the child and meet the minimlliD 

22 requirements .to c~e for. the chlld as provided in RCW 74 .15,030. 

23 l.l5 The proposed guardians do not fall wi~hin the 

24 placement preferences 'of 25 u.s.·c .. 1915, but there is good cause 
. . 

2:! to. continue placement with the proposed guardians because ~e 

26 child is a special needs child. The tribe has not· ·chosen to he a 
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1 party to· this matter·, but ·has apprcv'ed this placement. The child- · -· 

2 is thriving in this placement, and the child is also placed with 

3 · another sibling.· 

4 

5 

2.0 CONCLUSIONS OF LAW 

2 .1 The court ha:;~ jurisdiction. over the. parties an.d subj ~Ct. 

6 matter herein. 

7 2. 2 The above fmdings, unless otherwise noted, have bee3:1. 

8 proven. by a preponderance of the·. evidence. · 

9 3 .• 0 ORDER 

10 IT IS B.ERKSY ORDlUUID: 

11 3·.1 That the child's dependency status is reaffiillled; 

12 .however, the requir~ments of a periodic review and the provision 

13 of reunific.ati~n.services to the parents are terminated. 

14 3 . 2 George and Kathie Costanich are awo'inted as depende.J;lcy. 

l5 guardians for the ininor child. This appointment is for the 

16 purpose of . .assisting· the . Court in the · ~p~rvision ·of the. 

17 dependency, and is not for any other ,purpose. 

18 guardians have the f.oll9wing rights and duties : · 

19 

20 

21 

22. 

23 

24 

·25 

26 

a. To maintain the physical custody of ~he child; 

b_ To protec':., discipline and educate the child; 

c, To provide· food,· clothing, shelter, ·education as required 
by law, and routine heal~ care and· oounseling as needed 
for the. child. Dependency Guardians are· entitled to 

· .access to all of the child 1 s medical records; 

d. 'fo consent to ;Ul necessary health and surgica,l .c;are, 
·including both routine and emergency treatment, to cor:isent 
to the administration of anaesthesia, to· adliri.D.ister 
medication· p~cribed.· by c:t...ild' s doct;or -or nwse 
practitioner; and to sign. a· ·release of health care 
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1 

2 

3 

4 

information to appropriate authorities J?uiso.ant to· law 
The tenn qhealth care". includes, but is not limited t 
medical, dental; psychological .and psychiatric. care an 
treatment. · · 

e. To consent to social and school activities of the· chilP,; 

f. To provide · an annual written accounting to the cour 
5 regarding receipt by the depeDdency: gUardians of ·an 

funds, benefits, or property belonging: to. the child an 
6 expenditures made ·.therefrom; · 

7 g, The i:-ight to notice and represent<ltion by CO'IlD.Sel at an. 
hearing scheduled by the parents, agency, GAL, dependenc 

8 g1iardiau or court . 

9 h. To keep'DsHS informed of your curreAt resid~tial addres 
and phone !Illll1ber. 

10 
i. To develop with the tribal and DCFS social, workers, an 

11 carry out, a speci~ic plan for maintaining contact betwee 
the chi;td and the Kalispel tribe including exposure to' th 

12 tribes culture. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

. 25 

26 

3.3 The depend-:mcy -gu.ardiansbip. will continue 'll;Iltil · th 

child reaches 18 years of age or until further order . of the Com 

3.4. Pursuant to RCW l3.34.233 any p~rty may r~est th· 

court t:o modify or terutinate a. dependency guardianship -order .unde 

RCW l3.34.1.50; notice_of any'motion muSt. be properly and t.imel 

served · on all· ~ies ,iD.cluding the · guardian; · the dependenc 

guardianship may be modified or terminated if the court finds by 

preponderance. of the. evidence that there· has been .a. change o 

circumstances subsequent . to the establishment of the depei:ldeuc 

guardianship and that it is in the Child I 8 beSt interest tD mowf 
or te~ai:e the dependency guardianship . 

FINDINGS OF FACT, CONCLUSIONS OF 5 
LA.W, AND O:RDER APPOINTING 
DEPENDENCY GUARDIAN (lNDIAN 

. EXHIBITC 
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.1 3.5 Visitation/commUnication will be facilitated .between 

2 the mother' . child, 
. . . 

foster parents an~ the . Kalispel trp;>e. as 

3 follows: A. . 'l'he mother shall be in~luded in' the child's 

4. up:br:iJlging _inclu~g visitationS and shall -be consulted with 

5. regard -to cultural' and religious issues· ;md con.tact with extended. 

6· family. -B·. The Kalispel tribe ahall likewise be involved in the 

1. child's upbringing including religioUs and cultural events during 

8 _the child r s minority. .C. . "I:he foster :Parents shall maintain 

9 contact with the tribe regarding the child's status including 

10 pictures and medical in£ormation. 

11 3. 5 DCFS shall be the supervising. agency. 

12 3. 7 . The depend~cy review hearing previously . set is 

13 stricken. 

·14 3.6 The fa:ct finding ~~g in 'this matter previousl_y 

15 

16 

17 

18 

19 

20 

21 

22 

23 

. 24 

25 

26 

scheduled is stric~en_. _ ~· . . 

DATED this L day of -,~HS"--f=.=---------- H98. 
. . . 

. .·};JI!nJj J~· 
4Ci~Co. ~f.'IMISSI ONER_ . 

Presented by: 

FJNDINGS OF FACr, CONCLUSIONS OF 6 
LAW, AND ORDERAPPOJNTiNG 
DEPENDENCY GUARDIAN QND!AN 

. EXHIBITC· 
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4 
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11 

12 

SUPERIOR COURT OF WASHINGTON FoR KING COUNn' 
. JWENILE DEPARTMENT 

IN THE INTEREST OF: 

"~~~~~~~·w--a .. ;·m .. G .. ·' 

An Indian Child 

No. 
'i /-(-0 \ 'f'€"'1-·~ "Sf:" A 
'13-l:ool-!C.-~ =>C::A a C_,-;1~ ~ q KNT 

MoTTb~ER TO TRANSFER 
JURISDICTION TO TRIBAL COURT 
(Clerk's Action Required) 

"13 I. MOTION 
. . 

14 The undersigned moves this. court for an order to transfer Jurisdiction of these proceedings from 
this co~ to the Tribal Court ofthe~i~Tribe of Indians. · . 

15 

16 
This motion is based on the provisions _of 2.5 U.S.C.1911 (b), the Indian C!1ild Welfare (:ct., 

17 Date: 'f £1. ( _d £.... 
-: ... 

18 

19 

. 20 

Title: 

. ~t· .; 

21 ORDER 

22 The matter has come before lfie court.upon·a motion under 25 U.S.C. 1911 cb) to tra~r of. 
jurisdiction of these proceedings from this _court to the Tnoal ~ciurt of the· \C=.l • ~ribe of Indians. 

23 
The Court has considered the above motion, therefore, IT IS HEREBY ORDERED that this court · 

24 releas~s any and all jurisd!ction of these proceedings and transfers ih~ same to the Tn'bal Court of. 
the t:.,t,;t-\ Tnoe of fnmitari . This release and transfer is -~ upon acceptance of jurisdiction 

-25 bytheTrtbal Cour~ ~[Z;I'ri-1 · -~ · · 
iuzar,~ s;;r'fo-4 n ~-~f1A]0.2. aft:..~{CJIJ:IV. . 

16 u 

. -
TRANSFER OF JURISDICTION 
DSHS 09-546 Rev 8-91 -· 

ososi56& 

Page 1-608 • 
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. 2 
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11 
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13 

14 
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16 
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l& 

19 

20 

21 

22 

'23 

24 

... 25 

: w •• 26 

D Father or 
0 Father's Attorney 

D Guardian Ad Utem 
0 Attorney for Minor 

TRANSFER OF !URISDICI10N 
DSHS 09-546 Rev &-91 

2 

QJ.otheror 
~Mother's. attomey 
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2 

,3 

4 

5 

6 

7 

g 

9 

lO 

.• 

~STATESOF~CA 

KALISPEL INDIAN ~SER VATION 

KALISPEL TRIBAL COURT 

11 DEPENDENCY OF: ) 
) 
) 
) 
) 
) 

Case No. 93-7-00216--3 SEA 

12 

13 

. l4 

l5 

. 16 

.... 
MOTION . 

Case No. 97-7-01447:4 SEA 

MOTION AND ORDER EOR. 
THE TRIBAL COURT TO . 
ACCEPT JURISDICUON UNDER . 
25 u.s.c. 1911(b) 

17 The undersi~ a:>b! t.hlit the Comt accept the transfer ofjurisdicti.o~ ofthes~ 
. .... . ... : .... : . 

IS proceedings~ the K,ali.spt!l Tribal Court This motion is b_ased upon the provisions of25 U.S.C .. 

. 19- 1911 (b);_ tbe Indian Child Welfare Act. 

20 
DATED this 11=:-day of April, 2002. 

21 

22 

24 

-.- ·- . ·~ 

25 

MOTION AND ORDF.R · 

q{gd·(br~ ~tt~A!i28370 
Kalispel Attorney · 

I 
,05051570 
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ll . I 

- I 

2 The ~igned has consideied fhe D;l.Oti.on, therefore, 

3 
;IT 1S HEREBY ORDERED that the Kali.spel Tribal Court accepts any· and all jurisdictio 

4-. over tl).ese proceedings. . 

5 

6 

1 
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10 

11 

12 

·- 13 

14 

15 

·16 

11 

l8 

19 

20 

21 

22 

~3 

24 

25 

.. 

.,;pr;"•-· 

I 

.., _, ... ~ -

MonoN AND ORDER 

-::::1. ~ ... -""."" •. -·-

Milton Nomee, Chief Judge 
Kallspel Tribal Comt 

. 0S05lS7i :. 
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lJNl'mD STAI'88 OF AM21UCA 

~ lm>IAN RESERVA'tlON 

lCAU8PBL TlUBAL COUlq 

) Cue No. 2002-00SJUV 
) 
) 
) · AOREED VISITA'liDN 
) 9RDER. 

II 
I ) 

13 

u 

14 
Tdllal 'bldlali~· ~ WtU!n Worker ilr aJl exte=od vilflatfoD oftbc c:lllldrcn on tlle 

lon. Pre.- S::rr Court wen ( ] Chrisefal ~ aeturai mother: [ ] I~a~ 
lS 

~ 1Dt Nkt; { l KatD Co~fl. 'pardlap; [ J 0110110 Costaaicb. 111· lriil'll~ 
11 

11 [ l C.01 Fr ~UarUylbr ~ [ ] OCFS Social Workor; ( ] Dm. Nom=, 

II lCW Worbi; cv( XQ !lftlll\ XalliJIOlln&zl CJWd Wolfi&e Pretoatiag Officer. ~ I . . 
It bAr4 tJao 1elt.Doay pniOIItod. 11111 bi'Yiq .ftll! 1hc 8lea ud JQXJ!da bcteiD. dCOtninll 

,. illolft\dl)' llivbecl Jzt till pmnilcs, mCIIIJio e,~~owm,: 

21 .FINDINGS OP FACT 

~ . 1. ~Itlwltllllllarc CD1'0Hod abcrl oftbe K.lispel Tn'be 
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1. 
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ICWW~. 

4. 

KaUipltl 

5 •. 

Tribe. 

4. 

IDCI dot. 

5 • 
. I 

• poalibte. I 

~ISf'EL TRI&E 

.. .~.July 20J 2002; 

b. Saturday, July 27, 2002.ll'tho ohJkbea desire tho viJitadoa; 

c. The~ ~tim ~l I'rlbd Powwow,·Augull2 throuP 4. 2002; 

-d. Other viaitatioo • eer-1 'IIJICill ~ t= Comnichs m1 Di11a NO 

'l1le ~ shall auppcrt amf IIICOUhlp die clUlcnu'a refaUgllthip wid\ 
Tht Co1~~ AJt'J s..._,.,.. ~ ,,;.u' "'-4 ~., 

ofJsdiuD. eon"~ r~~) ln+'t -14t~r ,.., .... , .. ut ,~ 
'fN.I......,.,n ~At ~~pt~o·ta.7w+j \ ""'-' tht!4,. ltl"""'"'r ,....,.._ ~ + 
It is 1D 1ht: dli.ldrall'J 'belt illb!nsl that they spad the lllmml!l' with 'dlo 

. oHIM-ft ~41/MI--~· 
e-l~rt. ... Clllmov 

DONS IN CLOsED COURT tbia_ day of Juu 2002. 
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Native American Rights Fund (NARF) Page 1 of 1 

25 u.s.c.A. § 1911 

Unltecl States Code Annotatecl 
Title 25. Indians 
"'I 
Chapter 21. lnclian Child Welfare (Refs & Annos) 

•• Subchapter I. Child Custody Proceedings 

... 
§ 1911. Indian tribe jurisdiction over Indian child custody proceedings 

(a) Exclusive jurisdiction 

An Indian tribe shall have jurisdiction exclusive as to any state over any child custody 
proceeding involving an Indian child who resides or is domiciled within the re~ervation of 
such ·tribe, except where such jurisdiction is otherwise vested in the State by existing 
Federal law. Where an Indian child is a ward of a tribal court, the Indian tribe shall retain 
exclusive jurisdiction, notwithstanding the residence or domicile of the child. 

(b) Transfer of proceedings; declination by tribal court 

In any State court proceeding for the foster care placement of, or termination of parental 
rights to, an Indian child not domiciled or residing within the reservation of the Indian 
child's tribe, Lhe court, in the absence of good cause to the contrary, shall transfer such 
proceeding to the jurisdiction of the tribe, absent objection by either parent, upon the 
petition of either parent or the Indian custodian or the Indian child's tribe: Provided, That 
such transfer shall be subject to declination by the tribal court of such tribe. 

(c) State court proceedings; intervention 

In any State court proceeding for the foster care placement of, .or termination of parental 
rights to, an Indian child, the Indian custodian of the child and the Indian child's tribe 
shall have a ri.ght to intervene at any point in the proceeding. 

(d) Full faith and credit to public acts, records, and judicial proceedings of Indian tribes 

The united States, every State, every territory or possession of the United States, and every 
Indian tribe shall give full faith and credit to the public acts, records, and judicial 
proceedings of any Indian tribe applicable to Indian child custody proceedings to the same 
extent that such entities give full faith and cred1t to the public acts, 'records, and judicial 
proceedings of. any other entity. 

http://narf.org/icwa/federal/usca/1911.htm 2/2112014 
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RCW 26.44.010: Declaration of purpose. 

RCW 26.44.010 

Declaration of purpose. 

Page 1 of 1 

The Washington state legislature finds and declares: The bond between a 
child and his or her parent, custodian, or guardian is of paramount 
importance, and any intervention into the life of a child is also an 
intervention into. the life of the parent, custodian, or guardian; however, 
instances of nonaccidental injury, neglect, death, sexual abuse and cruelty 

_ to children by their parents, custodians or guardians have occurred, and in 
the instance where a child is deprived of his or her right to conditions of 
minimal nurture, health, and safety, the state is justified in emergency 
intervention based upon verified information; and therefore the Washington 
state legislature hereby provides for the reporting of such. cases to the 
appropriate public authorities. It is the intent of the legislature that, as a 
result of such reports, protective services shall be made available in an 
effort to prevent further abuses, and to safeguard the general welfare of 
such children. When the child's physical or mental health is jeopardized, or 
the safety of the child conflicts with the legal rights of a parent, custodian, or 
guardian, the health and safety interests of the child should prevail. When 
determining whether a child and a parent, custodian, or guardian should be 
separated during or immediately following an investigation of alleged child 
abuse or neglect, the safety of the child shall be the department's 
paramount concern. Reports of child abuse and neglect shall be maintained 
and disseminated with strictest regard for the privacy of the subjects of such 
reports and so as to safeguard against arbitrary, malicious or erroneous 
information or actions. This chapter shall not be construed to authorize 
interference with child-raising practices, including reasonable parental 
discipline, which are not proved to be injurious to the child's health, welfare 
and safety. 

[2012 c 259 § 12; 1999 c 176 § 27; 1987 c 206 § 1; 1984 c 97 § t 1977 
ex.s. c 80 § 24; 1975 1st ex.s. c 217 § 1; 1969 ex.s. c 35 § 1; 1965 c 13 § 
1.] 

Notes: 
Family assessment response evaluation -Family assessment 

response survey -- 2012 c 259: See ncites following RCW 26.44.260. 

Findings -- Purpose - Severability - Conflict with federal 
requirements -1999 c 176: See notes following RCW 74.34.005. 

Severability -- 1984 c 97: See RCW 74 34.900. 

Purpose- Intent-- Severability-- 1977 ex.s. c 80: See notes 
following RCW 4.16.190. · 

http:/ /apps.leg. wa.gov/rcw/default.aspx?cite=26.44 .010 2/2112014 
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RCW 26.44.050: Abuse or neglect of child- Duty of law enforcement agency or depart... Page I of I 

RCW 26.44.050 

Abuse or neglect of child - Duty of law 
enforcement agency or department of social and 
health services - Taking child into custody 
without court order, when. (Effective until 
December 1, 2013.) 

Upon the receipt of a report concerning the possible occurrence of abuse or 
neglect, the law enforcement agency or the department of social and health 
services must investigate and provide the protective services section with a 
report in accordance with chapter 74.13 RCW, and where necessary to refer 
such report to the court. 

A law enforcement officer may take; or cause to be taken, a child into 
custody without a court order if there is probable cause to believe that the 
child is abused or neglected and that the child would be injured or could not 
be taken into custody if it were necessary to first obtain a court order 
pursuant to RCW 13.34.050. The law enforcement agency or the 
department of social and health services investigating such a report is 
hereby authorized to photograph such a child for the purpose of providing 
documentary evidence of the physical condition of the child. 

[1999 c 176 § 33. Prior: 1987 c 450 § 7; 1987 c 206 § 5; 1984 c 97 § 5; 
1981 c 164 § 3; 1977 ex.s. c 291 §51; 1977 ex.s. c 80 § 28; 1975 1st ex.s. 
c 217 § 5; 1971 ex.s. c 302 § 15; 1969 ex.s. c 35 § 5; 1965 c 13 § 5.] 

Notes: 
Findings --Purpose-- Severability-- Conflict with federal 

requirements -1999 c 176: See notes following RCW 74.34.005. 

Severability --1984 c 97: See RCW 74.34.900. 

Effective dates -- Severability -- 1977 ex.s. c 291: See notes 
following RCW 13.04.005. 

http://apps.leg.wa.gov/rcw/default.aspx?cite=26.44.050 2/2112014 
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~COUitTs 
Courts Home > Court Rules Search I Site Map I 1\J eService Center 

RULE 13.4 
DISCRETIONARY REVIEW OF DECISION TEfu~INATING REVIEW 

(a) How to Seek Review. A party seeking discretionary review by the Supreme 
Court of a Court of Appeals decision terminating review must serve on all 
other parties and file a petition for review or an answer to the petition 
that raises new issues. A petition for review should be fil~d in the Court of 
Appeals. If no motion to publish or motion to reconsider all or part of the 
Court of Appeals decision is timely rr.ade, a petition for review must be filed 
within 30 days after the decision is filed. If such a motion is made, the 
petition for review must be filed within 30 days after an order is filed 
denying a timely motion for reconsideration or determining a timely motion to 
publish. If the petition for review is filed prior to the Court of Appeals 
determination on the motion to reconsider or on a motion to publish, the 
petition will not be forwarded to the Supreme Court until the Court of 
Appeals files an order on all such motions. The first party to file a 
petition for review must, at the time the petition is filed, pay the 
statu.tory filing fee to the clerk of the Court of Appeals in which the 
petition is filed. Failure to serve a party with the petition for review or 
file proof of service does not prejudice the rights of the party seeking 
review, but may subject the party to a motion by the Clerk of the Supreme 
Court to dismiss the petition for review if not cured in a timely manner. A 
party prejudiced by the failure to serve the petition for review or to file 
proof of service may move in the Supreme Court for appropriate relief. 

(b) Considerations Governing Acceptance of Review. A petition for review 
will be accepted by the Supreme Court only: 

(1) If the decision of the Court of Appeals is in conflict with a 
decision of the Supreme Court; or 

(2) If the decision of the Court of Appeals is in conflict with another 
decision of the Court of Appeals; or 

(3) If a significant question of law under the Constitution of the State 
of Washington or of the United States is involved; or 

(4) If the petition involves an issue of substantial public interest 
that should be determined by the Supreme Court. 

(c) Content and Style of Petition. The petition for review should contain 
under appropriate headings and in the order here indicated: 

(1) Cover. A title page, which is the cover. 

(2) Tables. A table of contents, with page references, and a table of 
cases (alphabetically arranged), statutes and other'authorities cited, 
with reference to the pages of the brief where cited. 

(3) Identity of Petitioner. A statement of the name and designation of 
the person filing the petition. 

(4) Citation to Court of Appeals Decision. A reference to the Court of 

http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=app&set=rap&rulei... 2/21/2014 
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Appeals decision which petitioner wants reviewed, the date of filing the 
decision, and the date of any order granting or denying a motion for reconsideration. 

(5) Issues Presented for Review. A concise statement of the issues 
presented for review. 

(6) Statement of the Case. A statement of the facts and procedures relevant to 
the issues presented for review, with appropriate references to the record. 

(7) Argument .. A direct and concise statement of the reason why review should 
be accepted under one or more of the tests established in section (b), with argument. 

(8) Conclusion. A short conclusion stating the precise relief sought. 

(9) Appendi~. An appendi~ containing a copy of the Court of Appeals 
decision, any order granting or denying a motion for reconsideration of 
the decision, and copies of statutes and constitutional provisions 
relevant to ·the issues presented for review. 

(d) Answer and Reply. A party may file an answer to a petition for review. 
A party filing an answer to a petition for review must serve the answer on 
all other parties. If the party .wants to seek review of any issue that is 
not raised in the petition for review, including any issues that were raised 
but not decided in the Court of Appeals, the party must raise those new 
iss~es in an answer. Any answer should be filed within 30 days after the 
service on the party of the petition. A party may file a reply to an answer 
only if the answering party seeks review of issues not raised in the petition 
for review. A reply to an answer should be limited. to addressing only the new 
issues raised in the answer. A party filing any reply to an answer must 
serve the reply to the answer on all other parties. A reply to an answer 
should be filed within 15 days after the service on the party of the answer. 
An answer or reply should be filed in the Supreme Court. The Supreme Court 
may call for an answer or a reply to an answer. 

(e) Form of Petition, Answer, and Reply. The petition, answer, and reply 
should comply with the requirements as to form for a btief as provided in 
rules 10.3 and 10.4, except as otherwise provided in this rule. 

(f) Length. The petition for review, answer, or reply should not exceed 20 
pages double spaced,. excluding appendices. 

(g) Reproduction of Petition, Answer, and Heply. The clerk will arrange for 
the reproduction of copies of a petition for review, an answer, or a reply, 
and bill the appropriate party for the copies as provided in rule fo.s. 

(h) Amicus Curiae Memoranda. The Supreme Court may grant permission to file 
an amicus curiae memorandum in support of or opposi ti·on to a pending petition 
for review. Absent a showing of particular justification, an amicus curiae 
memorandum should be received by the court and counsel of record for the 
parties and other amicus curiae not later than 60 days from the date the 
petition fer review is filed. Rules 10.4 and 10.6 should govern generally 
disposition of a motion to file an amicus curiae memorandum. An amicus 
curiae memorandum or answer thereto should not exceed 10 pages. 

(i) No Oral Argument. The Supreme Court will decide the petition without 
oral argument. 

[Amended September 1, 1999; December 5, 2002; September 1, 2006; September 1, 2009; 
September 1, 2010 (format changes only)] 

http://www.courts. wa.gov/court _ rules/?fa=court _rulesAisplay&group=app&set=rap&rulei... 2/2112014 
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OFFICE RECEPTIONIST, CLERK 

From: 
Sent: 
To: 

Cc: 

Subject: 
Attachments: 

Grubb, Courtney (ATG) <CourtneyG@ATG.WA.GOV> 
Tuesday, March 11, 2014 3:22 PM 
OFFICE RECEPTIONIST, CLERK; 'sisterlaw@mac.com'; 'Shelby@appeal-law.com'; 
'carol@leonardmoen.com'; 'ken@appeal-law.com' 
Knoll, Thomas (ATG); Jenne, Trish (ATG); Lynch, Mike (ATG); Washington, Cathy (ATG); 
Thompson, Jodie (ATG) 
Cause No. 89779-4 - Response to Petition for Review 
ResponseToPetition.pdf 

Costanich v. State of Washington, et al.: 

• Response to Petition for Review 

Emailed on 3/11/14 to: 

Vonda Mitchell Sargent 
sisterlaw@mac.com 

Shelby R. Frost Lemmel 
Shelby@appeal-law.com 

Carol Farr Kenneth Wendell Masters 
carol@leonardmoen.com ken@appeal-law.com 

Thank you for your time. 

Courtney Grubb, Legal Assistant 
Attorney General's Office 
Torts Division 
360-586-6300 
360-586-6655 Fax 
courtnevg@atg.wa.gov 
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