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| 1. INTRODUCTION

When serious allegations of psychological and physical abuse are
made by foster children against a foster home licensee, the state has a duty
to investigate. In this case the children in Kathie Costanich’s foster home
accused her of physical abuse and more significantly psychological abuse
claiming Ms. Costanich called them names like “fucker,” “slut,” “cock
sucker,” and “fucking cunt.” Ms. Costanich admits that she has a
“trucker’s mouth” and routinely used words such as “fuck,” “bitch,” and
“asshole,” but denies directing these names at the children in her home. A
history of referrals regarding Ms. Costanich’s use of abusive language
toward the foster children in her care dated back to 1998.

Ms. Costanich sued the state and the caseworkers who were
involved in the investigation of these allegations under a myriad of torts
and civil rights theories. The only two claims that are at issue in this
petition relate to a claim of negligent investigation and a claim of outrage.

Regarding the negligent investigation claim, the trial court and
Court of Appeals correctly followed this Court’s holding in Roberson v.
Perez, 156 Wn.2d 33, 123 P.3d 844 (2005), in concluding that
Ms. Costanich’s voluntary agreement to transfer jurisdiction of her
guardianship of her two Indian girls to the Kalispel Tribe constituted, at

.most, a constructive placement. The absence of an actual harmful



placement decision by DSHS was a proper basis for the dismissal of her
negligent investigation claim.

Similarly, the Court of Appeals correctly affirmed the dismissal of
Ms. Costanich’s outrage claim ‘based upon its conclusion that the
investigation of allegations of foster child abuse in a licensed foster care
home was not so outrageous in character or so extreme in degree as to be
regarded atrocious and utterly intolerable in a civilized society. As the
record in this case reflects, while Ms. Costanich denied she directed
profanity af the children and the State was unable to prove.in the licensing
hearing that the profanity had actually harmed the children, it is absolutely
undisputed that the children made those serious allegations of abuse and
indeed continue to stand by those allegations to this day.

The dismissal of Ms. Costanich’s claims are consistent with this
Court’s prior decisions. Therefore, review should be denied.

IL. ISSUES

1. Did the trial court correctly dismiss Ms. Costanich’s
negligent investigation claim by finding, as a matter of law, that a
claimant’s feeling of being forced to transfer her case to the Kalispel Tribe
amounted to nothing more than a “constructive placement” argument that
this Court previously rejected in Roberson v. Perez, 156 Wn.2d 33, 123

P.3d 844 (2005)?



2. Did the trial court correctly dismiss Ms. Costanich’s
outrage claim when the material substance of the abuse referral was
substantiated by all children in Ms. Costanich’s care?

3. Ms. Costanich has listed the statutory-cost award as an
Issue Presented for Review in her Petition. The Respondents believe such
matter is premature and respectfully requests an opportunity to fully brief
this matter if Ms. Costanich’s Petition is accepted. |

III. STATEMENT OF FACTS!
A. History Of Costanich Foster Home

Ms. Costanich was first licensed as a foster parent for the State of
Washington on October 31, 1983. Over time, the Costanich foster home
became known as a placement for “violent, sexually aggressive youth
(SAY) and medically fragile infants.” Costanich v. Dep’t of Soc. &
Health Servs., 138 Wn. App. 547, 551, 156 P.3d 232 (2007). She also
became known as a foster parent home that “received numerous Child

Protective Services (CPS)/Licensing complaints with respect to the care

! Ms. Costanich’s Statement of Facts and arguments contained within the body
of her brief rely heavily on a declaration signed by her on April 8, 2012. CP at 1510-30.
This is particularly true when she argues about why the Kalispel Tribe decided to have
EN and BN stay on the reservation in July 2002. DSHS sought to strike this declaration
and the lower court made the following finding: “The Declaration of Kathie Costanich is
laced with hearsay, conclusory assertions, and irrelevancies. Rather than striking the
declaration in the wholesale manner advocated by DSHS, however, the court, to the best
of its ability has considered Ms. Costanich’s declaration to the extent that it offers
admissible and relevant evidence for the purpose of understanding her perspective and for
the purpose of viewing the evidence and all reasonable inferences from the evidence in
the light most favorable to her.” CP at 1662-80. It remains DSHS’ position that this
declaration should be disregarded or at a minimum, limited to showing her subjective
state of mind. '



and treatment of foster children placéd in [their] home.” CP at 631. Asof
June 11, 2001, there had been a total of 27 CPS/Licensing referrals made
against the Costanich home.> CP at 632-38. These referrals consisted of
licensing concerns, physical abuse and neglect, sex abuse, and emotional
abuse.

B. Alleging Physical And Emotional Abuse Of Foster Children
Referral (Number 28)

By the summer of 2001, Ms. Costanich had six dependent foster
children living in her home; FW (age 17); KD (age 16); JS (age 12); PT
(age 10); EN (age 8); and BN (age 4).> CP at 109, 119. On July 11, 2001,
DSHS received the 28th abuse referral against the Costanich home. CP at
639. This referral alleged that Ms. Costanich was both physically and
emotionally abusive to the children in her care. Specifically, the referral
said Ms. Costanich has a “potty mouth” and she calls one of the young
girls in her home a “cunt” and refers to an African-American boy as

“black ass.”

’These 27 DSHS referrals consisted of claims for physical abuse, physical
neglect, sex abuse, and other licensing issues. During the time of these referrals, Ms.
Costanich was alleged to have cussed at her foster children (CP at 632); used derogatory
names against a foster child such as “bastard” (CP at 634); and swearing in front of the
foster children but only “judiciously” (CP at 634).

*FW was in a dependency guardianship with Ms. Costanich. KD, JS, and PT
were identified as sexually aggressive youth (SAY). EN and BN were in dependency
guardianships with Ms. Costanich and enrolled Kalispel tribal members. (See App. A
and B).



C. The Investigation

The July 11th abuse referral was assigned to DSHS Investigator
Sandy Duron (Ms. Duron). CP at 415. Ms. Duron personally interviewed
each foster child residing in the Costanich home and reviewed extensive
documentation. CP at 415, 476, 478-83. With the exception of BN who
was four at the time, all stated that Costanich regularly used profanity such
as “fuck” and “bitch” and would often tell the children to “go to your
fucken room.” CP at 479. Four yéar old BN stated she learned the words
“fuck you,” “shit,” “fucker,” and “asshole” from Ms. Coétanich. CP at
479. The children corroborated that Ms. Costanich called eight year old
EN a “cunt.” They also confirmed that ten year old PT was told to “get his
black ass down to his room” and that urine soaked sheets were rubbed on
his face. CP at 478-79. Finally, the children reported that Ms. Costanich
kicked them and pulled their hair. CP at 478-79, 482.

Ms. Duron also interviewed Ms. Costanich’s assistants (Chrystal
Hill, Sara McClaughlin, and Tori McClaughlin). CP at 479, 481-82. They
confirmed Ms. Costanich used profénity, such as “fuck” and “bitch,”
around the children. CP at 479, 481-82. Ms. Hill also confirmed that
Ms. Costanich called EN a “cunt” and a “bitch.”* CP at 481. Ms. Duron
interviewed friends and relatives of Ms. Costanich, as well as PT’s

guardian ad litem and the girl’s psychiatrist, Dr. Vincent. CP at 482-83.

* This statement was never repudiated by Ms. Hill. CP at 568.



With the exception of Dr. Vincent, these witnesses all confirmed that they
observed Ms. Costanich direct profanity at the children. CP at 480-83.

On July 19, 2001, Ms. Duron personally interviewed
Ms. Costanich.’ CP at 452-53. Ms. Duron asked Ms. Costanich about the
allegations in the referral and further information disclosed during the
investigation. CP at 452-53. Ms. Costanich confirmed she used the words
“fuck,” “son of a bitch,” and “black ass.” CP at 453. A representative of
the Foster Parent Association of Washington State, Larry Stevens, who
was present during this interview, stated Ms. Costanich used “fuck” as
“every noun, verb, adjective there is.” CP at 453. Ms. Costanich and
Larry Stevens thought this was funny and both laughed. CP at 453.

On October 3, 2001, DSHS decided to hire a clinical psychologist,
Beverly Cartwright, to give them an opinion as to the effect abusive
language would have on young children in the Costanich home. CP at
417, 492. After a review of DSHS records, Dr. Cartwright opined that
“[p]ejorative statements can erode a child’s confidence, a child’s will to
succeed and capacity to change . . . . This behavior can also maintain
battachment difficulties, undermines relationships with authority figures,

and exacerbate poor self-management styles that include not [sic]

5 Also at this interview was Ms. Costanich’s husband, Ken Costanich and Larry
Stevens, a representative of the Foster Parent Association of Washington State (FPAWS).
CP at 452.



withdrawal and suppression of emotions, but also acﬁng out.” CP at 493-
94,

Based on the investigative interviews, document review, numerous
DSHS group meetings, and Dr. Cartwright’s report, Ms. Duron determined
that the referral for child abuse and neglect was founded only as to
emotional abuse, but inconclusive as to physical abuse. CP at 119, 706.
D. Appeal Of Abuse Finding And License Revocation

Based on the finding of emotional abuse, DSHS also revoked
Ms. Costanich’s foster care license. Ultimately, the revocation and abuse
finding was overturned. Costanich, 138 Wn. App. ét 553. This Court
accepted review on the issue of Ms. Costanich’s entitlement to attorney
fees and held that Ms. Costanich was “entitled to $25,000 in attorney fees
at both the superior court and the Court of Appeals, and up to $25,000 for
review by our court as well.” Costanich v. Dep’t of Soc. & Health Servs.,
164 Wn.2d 925, 935, 194 P.3d 988 (2008).

E. Attempt to Terminate Ms. Costanich’s Dependency
Guardianship Status

Based on the founded finding against Ms. Costanich, DSHS and
the current social worker for EN and BN, Jackie Timentwa-Wilson, felt
that the two girls should be removed from the Costanich home. CP at
1617. On March 28, 2002, Ms. Timentwa-Wilson and an Assistant

Attorney General filed a Motion to Terminate Ms. Costanich’s



guardianship of EN and BN in King County. CP at 1617. Prior to the
King County Juvenile Court hearing on DSHS’ motion to terminate the
guardianship of EN and BN, the Kalispel Tribe filed a motion to take over
jurisdiction of the girls’ dependency cases. (See App. C).

On March 12, 2002, Ms. Costanich voluntarily agreed to the
Kalispel Tribe’s motion to transfer jurisdiction.® CP at 1102-03. As a
result of Ms. Costanich’s agreement with the Kalispel Tribe, DSHS’
motion to terminate guardianship was never heard on the merits by the
King County Juvenile Court. CP at 659. Further, EN and BN continued
to reside with Ms. Costanich for months after DSHS lost jurisdiction of the
dependency cases. CP at 1606.

F. Summer Vacation With The Kalispel Tribe

By June 2002, Ms. Costanich and the Kalispel Tribe entered into
an “Agreed Visitation Order.” (See App. D). The order provided for EN
and BN to go to the Kalispel Reservation for a 30 aay (July to August
2002) visit which was meant to be a “summer vacation.” CP at 1594,
1606. The vacation allowed EN and BN an opportunity to stay with their
extended family members on the Kalispel Reservation and to meet certain

Kalispel tribal members. They also were included in tribal youth events

- S Mes. Costanich claims to have had no choice in the decision to transfer EN and
BN’s dependency case to the Kalispel Tribe. This is an inaccurate statement. She could
have objected to the transfer pursuant to the Indian Child Welfare Act, 25 US.C. §
1911(b) (see App. E.). Instead of objecting, Ms. Costanich through her attorney Carol
Farr agreed to the transfer. See CP at 1588-89 and Order of Dismissal on
Reconsideration of Summary Judgment Order, footnote 10, CP at 1674-1675.



and other exciting events such as the Kalispel Tribal Pow Wow. CP at
1594-95.

DSHS was not a party to the Kalispel Tribe’s visitation order, nor
did DSHS provide any input or opposition to the creation of the order. CP
at 659, 1593-96. At the end of the 30 day summer vacation, the Kalispel
Tribe returned both EN and BN to the Costanich home.

G. Procedural History

While Ms. Costanich was pursuing an administrative appeal of her
license revocation, she also filed a personal injury action against DSHS
and six individually named defendants alleging both state tort claims and
federal civil rights claims.”

The Defendants removed the federal civil rights claim to federal
court. - State Defendants were granted summary judgment based on
qualified and absolute immunity. The district court granted the State’s
motion for summary judgment and declined to exercise jurisdiction over
the state tort causes of action.® Ms. Costanich unsuccessfully appealed the
dismissal of her § 1983 claims. Costanich v. Dep’t of Soc. & Health
Servs., 627 F.3d 1101, 1117 (2010). Specifically, the Ninth Circuit

concluded the foster care licensee’s rights were not clearly established

742 US.C.§1983;CPat7.
¥ During the dependency of the federal court appeal, the state law claims were
stayed by King County Superior Court.



regarding liberty and property interests and therefore, the state social
workers were entitled to qualified immunity.

With Ms. Costanich’s § 1983 claims finally resolved, the King
County Superior Court placed her remaining state law claims back on the
active docket on March 31, 2011. CP at 78. Ms. Costanich filed a motion
for partial summary judgment (CP at 79-107) and DSHS cross-moved for
summary judgment. CP at 388-409. On December 2, 2011, the
Honorable King County Superior Court, Judge Jay V. White, granted
DSHS’ motion for summary judgment in part. CP at 1086-91. The court
granted DSHS’ motion as to intentional infliction of emotional distress
(outrage), malicious prosecution, and abuse of process, but denied its
motion with regard to negligent investigation. CP at 1086-91. However,
on the eve of trial (April 3, 2012), Judge White reconsidered his prior
ruling on DSHS’ motion regarding negligent investigation. CP at 1662-
80. Judge White requested that the parties submit additional briefing
regarding the applicability of Roberson v. Perez, 156 Wn.2d 33, 123 P.3d
844 (2005), to the remaining claim of negligent investigation. The judge
did not ask for additional facts.” On April 13, 2012, the Court dismissed
Ms. Costanich’s negligent investigation claim on summary judgment as a

matter of law. CP at 1679. The appeal was timely filed. CP at 1652-55.

® Ms. Costanich’s briefing contained 205 pages and a new declaration signed by
her with 107 paragraphs of alleged new facts. CP at 1378-1583.
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On November 4, 2013, the Court of Appeals, Division I affirmed
Judge White’s dismissal of Ms. Costanich’s complaint on summary
judgment in an unpublished opinion. Both parties filed a motion to
publish the aforesaid decision and they were denied on December 16,
2013. Ms. Costanich timely filed a Petition for Review.

IV. REASONS THIS COURT SHOULD DENY REVIEW
A. The Appellate Court’s Decision Is Consistent With This

Court’s Decisions In Roberson v. Perez or Tyner v. Dep’t of Soc.

& Health Serv. RAP 13.4(b)(1)

The necessary elements to a claim of negligent investigation
include proof thaf DSHS (1) “gathered incomplete or biased information”
during the course of its abuse investigation and (2) that said investigation
results. in a “harmful placement decision such as removing a child from a
nonabusive home . ..” M. W. v. Dep’t of Soc. & Health Servs., 149 Wn.2d
589, 602, 70 P.3d 954 (2003) (emphasis added). Subsequent to M. W., this
Court held that harmful placement decisions could not be premised upon
the theory of “constructive removal.” Roberson v. Perez, 156 Wn.2d at
46. The dismissal of Ms. Costanich’s negligent investigation claim is in
accord with the holding in Roberson.

In Roberson, parents, Jonathan and Honnah Sims, claimed that a
negligent investigation resulted in a harmful placement of their child.
Both Jonathan and Honnah were named suspects in an abuse and/or

neglect referral received by the Department of Social and Health Services.

11



Id at 46. Before the investigation commenced, Jonathan and Honnah
Sims voluntarily relinquished their parental rights to their son (Daniel) and
sent him to stay in Kansas with his grandmother. The decision to send
Daniel to Kansas was a “preemptive move” on the'part of Daniel’s parents
to keep him at arms’ length from a Child Protective Services (CPS)
investigation. Id at 46. Daniel stayed with his grandmother for
approximately seven months. Id at 36. Later, Jonathan and Honnah Sims
filed a lawsuit claiming that their voluntary seven month separation from
their son was the result of a negligent investigation.

This Court labeled the Sims’ claim as a “constructive placement”
and declined to extend the cause of action for negligent investigation to
such “constructive placement” decisions and noted that the extension of
the negligent investigation claim to that end was “beyond the statute.” Id.
at 46.

The Costanich case is analogous to Roberson for several reasons.
First, Ms. Costanich had the ability to contest transfer of EN and BN’s
dependency cases to the Kalispel Tribe, but she voluntarily agreed to this
transfer without objection. CP at 1674-75 (footnote 10). This agreement
to transfer jurisdiction is identical to the action of the parents in
Roberson, who voluntarily sent their son to Kansas to keep him from

being interviewed by DSHS.
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Second, Ms. Costanich’s negligent investigation claim is premised
upon the same speculative constructive placement theory that was
rejected by the Roberson court. It would be pure conjecture to assume
what, if anything, the King County Juvenile Court would have done with
DSHS’ motion to terminate guardianship if the case had remained in state
court. Similarly, in Roberson, “(CPS) filed a dependency petition
concerning [Daniel], with an accompanying motion for a court order to
take him into custody . . .;” the social workers received an “order to take
[Daniel] into custody and place him in shelter care . . .”; and obtained “an
order instructing [Daniel’s] grandmother to turn him over to the
authorities.” Roberson, 156 Wn.2d. at 51-52 (Sanders, J. dissenting).
None of these actions were considered by this Court sufficient to
constitute a placement decision because the Sims had already sent their
son out of state and the‘orders remained unexecuted. |

Third, just as in Roberson, once EN and BN’s case was transferred
to tribal court, the Defendants no longer had the authority ;co remove the
girls from Ms. Costanich’s care. Perhaps even more strikingly, DSHS
never went so far as to receive an order to take EN and BN into custody,
nor did DSHS obtain an order requiring anyone to turn over EN and BN to
authorities. Markedly, DSHS was provided no opportunity for input into
the Kalispel Tribe’s decisions. CP at 659. In fact, no removal (placement

decision) regarding EN and BN ever occurred while the girls were within

13



the jurisdiction of state court.”’ Notably, these children remained with
Ms. Costanich long after the tribe obtained jurisdiction. CP at 1606.

Finally, as this Court noted in Roberson, claimants asserting
constructive placements largely control the extent of their damages.
Roberson, 156 Wn.2d 33 at 46. This is certainly true in the case at bar.
The Plaintiff set in motion the alleged harmful placement, by agreeing to a
30 day “summer vacation” with the Kalispel Tribe without DSHS being a
party to that agreement.'’ There is no evidence that this summer vacation
was based upon any action by DSHS, let alone the motion to terminate
guardianship that was dismissed months earlier.

Based on the foregoing, Ms. Costanich’s voluntary actions with
regard to the Kalispel Tribe are reasons why this case was dismissed
pursuant to Roberson and accordingly do not warrant review by this Court.

The appellate court accurately distinguished Tyner v. Dep’t of Soc.
& Health Serv., 141 Wn.2d 68, 1 P.3d 1148 (2000) and therefore the
present matter is not in conflict with it. In. Tyner, a DSHS social worker
filed a dependency petition alleging that Mr. Tyner sexually abused his
chil(iren. Based upon that petition, the court entered an order prohibiting

Mr. Tyner from having contact with his children. Subsequent to filing the

' The Defendants had no authority to remove EN and BN from the Plaintiff
unless the King County Juvenile Court had granted their motion on April 12, 2002,

""The Court of Appeals on page 13 of its opinion astutely observed that the 30
day summer vacation with the Kalispel Tribe was actually consistent with the terms Ms.
Costanich originally agreed to when she became EN and BN’s guardian. See orders,
App. A and B.

14



dependency petition, the social worker concluded his abuse investigation
against Mr. Tyner and determined the allegations to be unfounded.
However, the social worker failed to inform the court of his finding and
the court continued to restrict Mr. Tyner’s contact with his children. The
restriction on Tyner’s contact with his children was directly related to the
social worker’s failure to update the court on the result of the abuse
investigation against Mr. Tyner. First, a motion to terminate the
dependency guardianship by itself is not a placement decision because the
King County Superior Court never had the opportunity to rule on DSHS’
motion to terminate before the Kalispel Tribe took jurisdiction. CP at
1610-11. Second, EN and BN never were removed from Ms. Costanich’s
care unlike the children in the Tyner case. CP at 1606. Third, there is no
evidence that DSHS represented before the Kalispel Tribal Court that
Ms. Costanich is verbally abusive to the children in her care. Finally,
there is no evidence that the tribal court received and/or relied on DSHS’
abuse investigation.report to create the June 2002 Agreed Visitation
Order. Tyner is not instructive to this matter as asserted by Ms. Costanich.

Since Tyner can easily be distinguished from the present matter,
Tyner does not provide a basis for this Court to review Ms. Costanich’s

negligent investigation claim.

15



B. The Appellate Court’s Decision Is Consistent With Its Decision
In Corey v. Pierce County. RAP 13.4(b)(2)

The dismissal of Ms. Costanich’s outrage clairﬁ can easily be
distinguished from Corey v. Pierce County, 154 Wn. App. 752, 225 P.3d
367, review denied, 170 Wn.2d 1016 (2010) and therefore no conflict is
present. In Corey, the Plaintiff (a Pierce County Prosecutor) was accused
by her supervisor of “criminal behavior” despite knowing that an internal
investigation revealed little substance. The Plaintiff’s supervisor further
implied that she mishandled public funds while serving as a prosecutor.
The appellate court affirmed the trial court’s decision to let Plaintiff’s
outrage claim go to the jury based upon the forgoing and also because the
accusation against her was “particularly loathsome” since she was a long
time public servant.

Unlike Corey, there is substantial evidence to support the
allegation that Ms. Costanich emotionally abused children in her care.
Most of the children in her care reported that they were called things such
as bitch, fucker, and cunt. These children still stand by their prior claims
and two of the children have signed declarations in support of the State’s
motion for summary judgment reaffirming their testimony.> Ms.

Costanich admits to telling one African American child in her care to

12 Notably, the summary judgment record in this case was different from the
summary judgment record before the Ninth Circuit Court of Appeals insofar as the
complaining child witnesses had not reaffirmed the accuracy of their allegations of abuse
by Ms. Costanich.

16



“move his black ass.” In Ms. Costanich’s administrative licensing
revocation appeal, the Administrative Law Judge found that Ms.
Costanich rubbed urine soaked sheet on the face of her 10 year old foster
child. CP at 526. Significantly, Ms. Costanich had a long history of abuse
allegations (27 previous abuse referrals). This fact certainly stands in
stark contrast to the absence of any evidence of misconduct on the part of
the Plaintiff in Corey. For these reasons, the Court should deny review.

C. This Matter Does Not Involve A Significant Constitutional

Question Of Whether There Is A Due Process Right To Be

Free From Misrepresentations and Possible Fabrications In A

Civil Investigation Conducted By A State Actor Because That

Question Was Already Answered By The Ninth Circuit. RAP

13.4 (b)(3)

The Constitutional question as to whether Ms. Costanich’s due
process rights were violated was an issue that was directly decided in the
Ninth Circuit and is now thevlaw of the case and this Court should give
that decision full faith and credit. Costanich v. Dep’t of Soc. & Health
Servs., 627 F.3d 1101 (9th Cir. 2010). The Ninth Circuit held that due
process rights asserted by Ms. Costanich were not clearly established at
the time when her case arose and therefore, the Defendants were entitled
to qualified immunity. Id at 1116. Accordingly, the Ninth Circuit
affirmed dismissal of Ms. Costanich’s 1983 civil rights claims.

Moreover, because the federal court dismissed Ms. Costanich’s

due process claims they were not before the trial court when summary

17



judgment was entered, nor were they before the Court of Appeals when
that decision was affirmed. The attempt to raise them now for the first
time on appeal, in direct conflict with the Ninth Circuit decision is highly
improper and should be rejected.

Based upon the foregoing, this Court should deny review because
all Constitutional questions have been litigated in a separate proceeding
and subsequent review of that proceeding would be barred by the doctrine
of collateral estoppel.

D. This Case Contains No Issues Of Substantial Public Interest As
Alleged By Ms. Costanich. RAP 13.4(b)(4)

Although not raised in her issues presented for review, in
subsection D of her Petition for vReview, Ms. Costanich raises two issues
asserting that foster parents have no remedies. The facts of this case belie
the accuracy of those assertions. With regard to a foster care license
revocation, foster care licensees are afforded a statutory right to appeal
which was successfully utilized by Ms. Costanich in this case (Costanich
v. Dep't of Soc. & Health Servs., 138 Wn.App 547, 156 P.3d 232 (2007))
and she was awarded $75,000 in attorney’s fees (Costanich v. Dep't of
Soc. & Health Servs., 164 Wn.2d 1012, 203 P.3d 380 (2008)). Regarding
future claims involving allocations involving the deliberate fabrication of
material evidence in a civil investigation, the Ninth Circuit’s decision in

Ms. Costanich’s case clearly establishes the law thereby entitling foster

18



parents the opportunity to bring a § 1983 civil rights claim when such
facts actually exist. See Costanich, 627 F.3d at 1114 (9th Cir. 2010).
(“. . . going forward, officials who deliberately fabricate evidence in civil
child abuse proceedings which result in the deprivation of a protected
liberty or property interest are not entitled to qualified immunity.”)

Ms. Costanich’s allegation that foster families are remedy-less
when DSHS negligence forces them to make harmful placement
decisions confuses two important legal principles. First, foster parents do
not have a claim for negligent investigatibn because they are not within
the class of persons protected under RCW 26.44.010 (see App. F), which
creates the statutory cause of action. See Blackwell v. Dep’t of Soc. &
Health Servs., 131 Wn. App. 372, 127 P.3d 752 (2006) (cause of action
for negligent investigation is limited to parents, guardians, and
custodians).

Second, the law is clearly established that if a person falls within a
protected class of persons governed by RCW 26.44.050 (see App. G)
then they have a cause of action for negligent investigation if it results in
a harmful placement by DSHS. As noted previously, DSHS did not
remove the girls from Ms. Costanich, she voluntarily agreed to the
assumption of jurisdiction by the Kalispel Tribe. Under this Court’s
decision in Roberson, Ms. Costanich’s constructive placement of the girls

negated her claim of negligent investigation against DSHS.
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For these reasons, this Court should deny review.
V. CONCLUSION
Based on the foregoing arguments, this Court should deny review
of Ms. Costanich’s Petition for Review pursuant to RAP 13.4 (see App.

H).

RESPECTFULLY SUBMITTED this 6 day of March, 2014.

ROBERT W. FERGUSON
Attorney General

. =
THOMAS R. KNOLL, JR.
WSBA #38559
Assistant Attorney General
PO Box 40126
Olympia, WA 98504-0126
(360) 586-6300
thomask@atg.wa.gov
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"ATTORNEY GENERAL OF WASHINGTON

af"‘{"-‘.:,—s'.f: T ’ 900 Fourth Aveons #2000
RET . Us Pol AL |t - Seatls] WA 981643012
S SR — : (@06) 464-7045
. c EXHIBIT B . .

o 'WAs‘rnmamN :
' -1 JA;J 0% fasg ) ‘
2 z
3 "mﬁmﬁn@ :
4 ¢ . T
. SUPERIOR COUORT OF WA.S'HII‘GTOH FOR THE COUNTY OF XKING
® ' Jmm DIVISION
&
7| IN RE THE WELFARE OF: )
8 E—N- ' 3 " yo. 93-7-00216~3 . i
of .. 3 . FINDINGS OF FACT, CONCLUSIONS
Minor Chilid. ) ° OF LAW AND ORDER APPOINTING.
10 e )  GUARDIAN OF MINOR-
. ) (lndian Child)
¥ 11y - - o '
12 THIS MAITER came on regula::ly before the undersa.gned Judge of
13l the above—-cmtitled _court to appomt Kathy Costanich and George‘
'ié Ccstanich as guardians for the above—named minor ch:.ld The court
15 h_avi:;g con:ﬂdgre_d- the f:Lles and rgcqrds herein, having heard the
16] testimony presented, and being fully §dvised in the premises, now
17 n.xa.kas the following:
" 1 : e . 1.0 mecs OF . FACT _
15 C1.1 E- Il vas born on , and currantly
' _20 fesideé in f§s£er care in Kj._Nng County, Wash.lngton; )
21 1.2 The child’s mothe_r,— curreﬁtly resides at
22} an unknown address. ' ‘
23 1.3 The child's putative father, _ cu.rrently
24 rasldes at an un]umwn address.
EERNRN. o N T 05050594 S e
26 ’ '
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21
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26

1.4 The child has been found to be dependent pursuant’ to RCW

13.34.030(2) on May 25, 1993 as to the child’s mother a'nd.op ¥ay

28, 1993 as to the father. _ _
1. S The court also entered a dJ.spos:Ltional order pu_rsuant to

RCW 13.34. 130 on May 25, 1593 as to the child’s- mother a:ud on May

28, 1993 as to the father,

1. 6 The Indian Child Welfare Act 25 D‘ 5.C. Sectlon 1501 et.

sed. applies to. these prcceedmgs. ' 'I'he chJ.ld’S tJ:J_be was

" properly and timely.served.,

1.7 Neither parent is a member of the Anied Forces and the

Soldiers and Sa.llors Civil ' Rehef ‘Act does n.ot apply to the
proceed:x_ngs '
.. 1.8 The child has been removed fIDm the custo&y of _the
pa:r:ents for a pericd of at least sn_x months pursuant to a fJ.ndJ_ng
of dependency under RCW 13.34. 030(2)

1.9 Services ordered urder RCW 13. 34 130 have been offered
or pmwded and a_ll nece.ssary sern.ces reasonably available,
capa.ble 'of = cor.rectlng the - parental- def;.c;umca.es within the
foreseeable future ha.ve been offered or provided, .

1.10 Tlgére is 1it_€1é _like]j.hood that ' c‘o{lditiozi; will be
remedied so that ‘the child can be returned to the parents in the
near future_ ‘ ) .

1.11  Guardianship rather than termiﬁa.tiou o:;f the parent-

child relationship or continuation of ‘efforts to return the child

to the parents’ .cus.tody is in the best Jz_ﬁj:erests of the child. . |-

05050595 _ L ;\ E‘C}‘ i\J AL _ * ATTORNEY GENERAL OF WASHINGTON
900 Fearth Avenee £2000
S GUARDINSHIP <o+ Sesifle, WA 98164-1012
- FFCL & ORDER OF ZERMIHAFION- - e - (206) 4647045

P@gemm
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1_.12 Active efforts have been made- to ‘provide remedial

semces ‘and rehabllltatlve programs designed tq pravent the

. breakup of the Indian fa:mlly and these efforts have been

tmsuccessful

1.13 The court. finds by. clear and conv:.ncmg evidenc:a,l
mclud:mg the  testimony of a qualifled expert w:x.tness, -that-
continued custody of the ch:le by the parent is l:1.1r.ely to result
in serious emotlonal or physu:al _damage to the chil& Thls
fmdlng sha.}.l not be deemed - suf.f_mlent in 1tself to support an
o:cder of temmatlon pursuant to ‘RCW 13.34.180.

 1.14 The quuj_rements of RCW 13.34.236_ have been met, ;and
Kathy Cos;t:aniﬁh and George Costanich are suitable to act as
guardlans for the minor chlld.__ L h_._‘_”_.._- |

~2.0 CONCLUSIONS OF LAW

. 2.1 The court has jurisdiction over the parties and sub_jéc-t

‘mattexr herein,

2.2 E-xcept where otherwise noted, the above findings have

ploas; eogd +Cmvihicr ’
been proven }:y W‘ %-..... evidence.

v

30 ORDER

05050596
IT 1S BEREBY ORDERED

3.1 That the child’s dependency status is reaffirmed. The
Tribe, DCFS  and the mother agree to review -this matter :Ln.
approx:unately one year. ' ‘

3.2 Fathy Costanich a:lld‘ George Costanich .are" appointea
guardians _for tha minor ch;.ld This agpo:_ntment :LS for the

purpose of ass:.stz_ng “the’ court in 'l:he superv:.slon " of the

‘}rq 4;_ A.Tmnmmmoywmsmu

ST - 900 Fomth Avems #2000
e, : : m,,«;,&ﬁ,b .« . . Seamie, WA 981641012

o ,.,FEC.L,,& om)v'a w-..:;%‘*— -2 (206) 464-To45
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dependency, and is not for any other purpose. The guardians have

the fOllOWng rlghts and duties:

- 2%
b.

Cc.

£

g-_...

To maj_nta_l.n the physical custody of the juvenile;

Ta protect and educate the juvenile;

To provide food; clothing, shelter, education as

required by law; and routine medical care for the
. Juvenile; - ’ :

To consent to emergency medical and surgical, care a.nd to |-
sign a release of medical information to appropnate'
author:.ties, pursuant to law;

To consent to social activities of the ch.:.ld such as
travel, vacations;, ‘religlous education and school

‘activities, eta.;

. The right to notice and representatlon by counsel at any

guardla.n or. cou_rt

- review hearing scheduled by the parents, agency, GAL,

other:” To develop with the “tribal and DC‘E’S social |

workers, and carry out, a specific plan for maintaining
contact between .the child .and the Xalispel Tribe,

. . ineluding exposure to -the Tribe’s culture.

T . 3.3 The guard.l.ansha.p w111 comtimue until the cbu_ld rea:hes

- 18 years of age or until fuzther order of the Cou::t

=

3. 4 Pursuant to RCW 13.34.233 and RCW 13. 34 150 any ‘order

ce L.

made by the. court ]_‘D. ‘the case of a dependent child may be changed .
modiﬁed or set aside only upon a showmg cf a change in
.cn_rcumsta:nce. o '
3.5 VJ.sitaticn/ comunlcatiou will be fac:.lltated between the
iother, child, foster parents and the Kallspel Tribe as follows:
- 05050597
@ -
'\_-':-:E\_.;,_y-i,f_-. . ATTORNEY GENERAL OF WASHINGTON
: ‘500 Fourth Avemme #2000
C e BRI SHP © Seamle, WA 98164-1012
. FECL &% ORDER OF ¥ e 4. . (206) 464-7045 -
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Jaﬁh ﬁed Attogney for Mo _
7t bney v B 'y . -
e . L 05050598

1). Mother shall be included in the child's upbr:mg‘mg,
lILClndJ.ng VlsltathnS and shall be consulted Wlth regar:d ‘to
cultural and religious issues and ‘contact- with extended family.

2) The Kalispel Tribe shall likewise be involved in the
child’s u;;bring:';ng, including religious and cultural events .du‘rjng
the child’s iniﬁority Fostef pa:c;ants shall maintain contact with
the Trﬁbe rega:rda_ng the ch:.lcl‘s status ,' 1ncluding plctures and
medJ_ca_l ;Lnformatlon. _

3,_6 " DCFS shall be the supervising agencj.

3.7 The guardians are authonzed to consent to all necessary'

medJ.ca_l dental or psychologz.cal ‘treatment for the child.

DATED .fthls/_/ﬁiay 0%@4 M/ 19?&;

m@lfcommsm}iﬁa

Presented’ by: -

.'Ass:v_stant A orney General
WSBA 1356 : c

%..

:cney for the Kalispel Tribe o .

M@&WJQ.'.

‘ . . L ) . .
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: i,,-‘r;i,j”'.i;;L ATTORNEY GENERAL OF WASHINGTON

amdar s

L 500 Fourth Avemoe #2000 . . = . |
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| CprRinR CTURT CLERK
SEATTLE, Wh.

SUPERIOR COURT OF WASHINGTOW FOR THE COUNTY OF KING
JUVENILE DIVISION

IN RE THE DEPENDENCY OF:

N =
CONCLUSIONS OF LAW AND ORDER

i300\Vithheld T
- APROINTING DEPENDENCY

Minor ¢hild. | GUARDIAN (INDIAN CHILD)
: [CLERK'S ACTION REQUIRED]

NO. 97-7-01447-4 SEA

FINDINGS OF FACT,.

TEIS MATTER ;:a.m’evon ragularly before t.he undersig:.md Juﬁge of
the above_—entitled'cou.rt to ai)point deﬁéﬁdeﬁ(:y guardlans for the
above-named wminor child. The couxt having copnsidered the files
angd re;:or'ds herein, having heard the testimoﬁy presented, and
be";'.ng fully advised in the premises,'~ now'makes the follogving':

' 1.0 FINDINGS OF ¥ACT

1.1 'B_F‘N“ thg minor child hez.'e:ul was born om .
. "The child cu.rrently resides m‘ foster care in King

County, Washington. S . . C
1.2 The child's mother, IR -~ 1ast known to be
Withheld :

1.2a Ms. éi—f}vne‘e appear in response to mnotice by

personal serviceﬂ/\n@.;&\;h/\) D\/}\E‘u&ﬁ

05050820

living at the

'FINDINGS OF FACT; CONCLUSIONS OF U ATTORNEY

LAW, AND ORDER-APPOINTING . BOFOURTHA
' . S HINGTD! 93 64!
DEPENDENCY GUARDIAN (INDIAN AT .
EXHIBITC

- o-Page 1113« . -
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1.3 The identity and whereabouts of the child's matural
father are- unknown

1.4 'I'he Chlld was found to be dapendent pursuant to - RCW .
33.34.030 ox June 11, 3897.

1.5 The court also ente‘red. dispogitional orders pursusnt. to
RCW 13.34.130 on Jume 11, 1937. -

.6. The Indisn Child Welfare Act, 25 T. S C‘ § 1801 et Seg

_applles to these proceedings.

1.6a. The child ls a member of the Ka.llspel Ind.lan Tribe

which is federally racqgmzad. N

% 1.6a. 'I'be child is digible for mewbership in the Indian

-1 Tribe, which is federally recogm.zed and is the blological child

of a member Df a federally recogn.lzed Iud.ian Tribe. )

1.6b. The ch:.ld is not a ward' of Tr:Lbal Cou:r:t and is not.
res:.dent/dom.c:Lled on - an exclusive Jurls:}:.ctlpn Indian
reservation.. | o |

1.6c. The child‘s tnbe has ‘been not:l.fled of thls proceed.l_ng

by reglatared wail received at least 15 days prior to the hearlng

1.7 Neither_parant is a member of the Armed Porces and the

Soldiers and Saiiors Civil Relief Act, S0 ¥.S.C. § 501 et seq.,

{| does not a;_:ply to these proceedings. !

1.8 The child. has been removed— from the custody of the

parents for a per:.od of at least s:x months pursuam: to a finding

of dependency undexr RCW 13.34.030,

1.5 Services ordered u.nder RCW 13.34. 1_’30 hzva been offe.red

or provided, and.all necessary services r_easonably availa}:le and

'05050821

FINDINGS OF FACT, CONCLUSIONS OF o2 . uggom w OF wmmgm

LAW, AND ORDER APPOINTING - : . . FOURTH AVENUE, SUTE
SEATTLE, WASBINGTON 98164-1012

DEPENDENCY GUARDIAN GNDLAN - ] ; -

TELEPBONE (206) 4547045
 EXHIBITC
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capable of correcting the pa'rantal deficiencies within the
foreseeabla futuze have been offered or provided.

.-1.10  There is little 1:_kelihood z_hat condltlons w111 be
.i‘émedie.d so that the child can be ;ceturned to the pa_rents in the -
‘n'ea:r'futuré. . The pa_rents are mot flt or capable of pareni:lng the
child at this t:.me

1.11 Dependency guardlans]up rathex than termination of the
parent-child relationship or continuatibn of efforts to.return the
child to the.pa_rents' _custody is in the best interests of the
child. ' ' ,

1.12 Pursuant to 25 U.5.C. §1912(d), active efforts have
Kb<=ten m,adé to provide remed'ialv sexrvices and rehahilitative p'l'-z.pgrvams
désigned to 'prevent the breakup of the Indian famdly, and these
efforts have been msuccessful |

1.13  Pursuant to 25 US C. §1912(f), the: court finds by
clear and conv:mcmg ev::_denca, mclﬁdj_ng the t';estimony of a
malified expert witvess, that contimued custody of the child by
the parents or Indian custodian is likely' to result in serious
emotlonal or. phys1cal damage to the chlld

1.14 George and ‘Fathie Costam.ch are su:s.table to act as
dependency guardlans "of the «child and meet the m;\_nlmx_lm :
requirements té care for t.he child as provided in RCW 74.15.030.

1.15 The proposed gua.rdlans do not fall within the .
placement preferences ‘of 25 U.S. o. 1915, but there is good canse

_to contirmie placement with the proposed guard:r.ans because the

child is a special needs child. The tribe has not chosen to be a

05050822 .
FINDINGS OF FACT, CONCLUSIONS OF 3 ATTORNEY GRERAL OF ASINOTON
LAW, AND ORDER APPOINTING ~ - ‘ . SEATTLE, WASEINGTON S116-1012
DEPENDENCY GUARDIAN (NDIAN ‘

TELEFHONE (206) 464-T045

EXHBITC . '
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matter herein.

Wl party to-tbhis matter, but “has approved this plvacément. The child-- -

is éhri-ving in this plalcemant;,‘ and the child is alsc placed with

. anotper sibling. a

2.0 CONCLUSIONS OF LAW

2.1 Thé court has jurisdictio; over the.parties and subf.{e.c"t‘
: ‘ .
2.2.. 'I‘he ‘above findings, unless othexwi&}e notfed, have b'eén
proven by a p'reponderance of the.evidence.’ ) ) '
P © 3.0 omoER
o | TT IS HERESY ORDERED:

3.1 That the child's dependency status is reaffirmed;

however, the require;r\ents of a periodic review and the provision

of reunification services to the parénts are Lerminated.

3.2 George and Kathie Costan_lich'are a‘ppo'inted -as depende.ncy..
guardians for ‘th'e winor child. This appo:.ntment is for the.
purpose of assistmg the Cou.rt in t:b.a supemslon of the
dependency, and is not for. any other purpose. ‘I‘he dependency
guardians have the following rights .and duties:

a. ‘I‘c maintain the physical custedy of the child;
b. To protect, d.lscn.pb.ne and educate the child;

c. To provide- food, *clothing, shelter, educatlon as requ:.red
by law, and routine health care and' counseling as needed
for the K child, Dependency Guardians are- entitled to

' access to all of the child's medical records; .

d. To conmsent to zll necessaz:y bhealth and surgical .care,
.-including both routine and emergency treatment, to consent
to the administration of anaesthesia, to administer
medication - prescribed’ by child's doctor  .or mnurse
practitioner; amd to sign & -release of health care

05050823

* FINDINGS OF FACT, CONCLUSIONS OF 4 ATTORNEY GENERAL OF WASHINGTON
LAW, AND ORDER APPOINTING _ sgm AVENUE, Sgl;flﬂ “ﬁgvu
‘DEPENDENCY GUAKDIAN GNDIAN - : . S ELSPHONE (208) 4647045
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information to appropriate authcorities pursuant to- law
The term "bealth care”. includes, but is not limited t
medical, deni:al paychoclogical and psychiatric care am
treatment. . o - o . .

e. To congent to social and school activities of the child;

f. To provide 'an anmual written Accounting to the cour
regarding receipt by the dependency: guardians of ‘an
funds, benefits, or property belon.ging to. the child an
axpenditu.res made therefrom; -

g: The r:.ght to notice and representatlon by counsel at an’
hearing scheduled by the pa.rants, agency, GaL, dependenc
guardian or court. . . .

h. To keep DSHS informed of your current residential addres
and phone -mmber.

i o develop with the tribal and DCFS social , workers, am
carry out, a specific plan for maintaining contact betwee

the child and the Kalispel \_rlbe J.ncludlng exposure to’ th
tr:.bes culture.

3.3 Thé dependency guardla.nshlp will' continuev untii “th
child reaches 18 yéars of ége{or until further order of ths Court

3.4, Pursuant to RCW 13.34.233 any}a_ft;} ma'y. request th-
court to wodify or _términate a. dependency gmidianship.-order unde
RCW 13.34.150; noticé_of any u;ot':icxhl must be p.rolperly and t‘i-meJ'. :
seréé' oo all- parties including the' guardlan; Ehe depe:x;ldenc
guardianship may be modified or term:ulated if the court finds by
preponderance of the evidence that there has been a.change o
cn_rcumstances su,bsequent to the esta.bllshment of the dependenc
guardianship and that it is in the child's best interest to modif

or terminate the depe.pde.ﬁcy guardianship.

05050824

 FINDINGS OF FACT, CONCLUSIONS OF 5 . . ATTSORNEY Gmf!A!’.‘bF WW
LAW, ORDER APPO NG ) SEATYILE, WASEINGTON 98164-1012
DEPENDENCY GUARDIAN IAN : A )

TELEPHONE (206)464-7045 .
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3.5 Visitation/couuminiéation will be facilitated Abe'tweén
the mothei:,, child, foétex:' parents and the Kalispel .tr,ibe_ as
follows: A. .The mother shall be included in’ the child's
upbr.inging including visitations and shall - bhe consﬁ;ted with
regard to cultiral and religious issued and contact with extended’
family. B. The KalispelA ;ribé shall likewise be involved in the
child's upbringing ixiciuding religious and cultural events during

the child's minority. .C. .The foster i:arents shall maintain

v

contact with the tribe regarding the child's status mcludlngv

plctures anﬂ medlcal informatien.

3.6 DCFS shall be the_supervising.agency.

3.7 .The dependency . rev_i;ew hearing . previcusly . set ie
Stricken.'v . _ ' |

.3.B The fact finding bearing in th.ls matter prav1ously

scheduled is stncken

DATED this [__ aa{r of 9&& B - .- , 1‘:39.3."
. N A .
ound (b

JOpCE/COMMISSIONER

Presented by

’ Assmtant Attomey General
WSBA $# 16368

05050825
| FINDINGS OF FACT, CONCLUSIONS OF 3 " ATTORNEY GENERAL DEF WASHINGTON
AND APPOINTING 500 FOUKTR AVENUE, SULTE 2010
LA, ORDER G SEATILE, WASHINGTON 921641012
DEPENDENCY GUARDIAN (INDIAN TELEFHQNE {206) 464-7045
. EXHIBITC- e
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,Ch:s_ld' G@a:c ad tem

COPY RECEIVED 'I&PPROVED "AS Td. CONTENT; : . o
NOTICE OF PRESENTATION WAIVED: . Lo T

Chlld‘ s Mother tome Mot .

[¥x] not intervened

05050826
FINDINGS OF FACT, CONCLUSIONS OF 1 ATTORNEY GENERAL OF WASHINGTOR
LAW, AND ORDER APPOINTING 500 FOURTE A VENUE, SUITE 2000
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY
_ JUVENILE DEF’ARTMENT
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MOTION & ORDER TO TRANSFER

No.

An Indian Child - | JURISDICTION TO TRIBAL COURT .

Date: ‘ffir(s% .

by the Tribal Cou

'ﬂaﬁﬂdﬁﬁ’g

(Cleri’s Action Required)

. MOTION

The undersigned moves ﬂ'ns court for an order to fransfer jurisdiction of these proceed]ngs from
| this court to the Tribal Court of the)ﬁ.s)ov(/

Tribe of Indians.

This motion is based on the provnsxons of 25 u.s.c.1911.(b), the |nd"|an Child Weh‘are Act,

-

Signattre ToW T Remawe wiBA 1570
- Alfornen, Tov Ve ligp( Tetse £ lbing

o i R

Title:

ORDER

The matter has come before the court. upon a mation under 25 U.S.C. 1911 (b) to transfer of
jurisdiction of these procaed'mgs from thts court to the Tribal Court of the’ \fc-(tsrfl' ribe of Indians.

The Cauirt has considered the above moﬁon therefore, IT IS HEREBY ORDERED that this court
releases any and al jurisdiction of these proceedings and transfers the same to the Tribal Court of

the tdag\ Tribe of Indi anz Thls release and transfer %upon acceptance of jurisdiction

eE{o_z afe STRiuEN -

it

e N T

TRANSFER OF IURISDICTION ’
DSHS 03-546 Rev 8-51 -+

TORIGINAL ==
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4
5
6
7 UNITED STATES OF AMERICA.
8 KALISPEL INDIAN RESERVATION
5 KALISPEL TRIBAL COURT
10 ‘ |
11 1 DEPENDENCY OF: . ) Case No. 93-7-00216-3 SEA
' . ) CaseNo.97-7-014474 SEA -
iy evitnne i Vithheldl ) .
NEEER BT . )  MOTION AND ORDER FOR
- B B )  THETRIBAL COURTTO :
14 )  ACCEPT JURISDICTION UNDER |
) 25 US.C. 1911(b)
15 :
‘16 MOTION -
17 The undcrslgncd asks that the Court accept the transfer of Junsdxcuon of these
18 pmceedmgstotheKalwpelTribalCcmtThlsmnuonls baseduponﬂlcpmvxswnsof?SUSC
191 19110); the Indizn Child Welfare Act.
20 DATED this ] 1: day ongrﬂ, 2002.
21 ' :
o)
23 Kalhy I WEBA #28370
) AtIomcy
24
= Kalispel Tribal Courg
: - . . - : P.0. Box 94
— RS — N e Usk, Washington 99180
- L A T T T T(509) 445-1664
v : Frx: (509) 4454039
3ot MOTION ANT ORDFR- - e 05051570
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19

20

ORDER.

The ﬁpdcrsigned has considered the motion, ﬂléreforc,

IT IS HEREBY ORDERED that the Kalispel Tribal Court accepts any and all jurisdiction{

over these proceedings. »
DATED this. | | _day of April, 2002,

A S e

Milton Nomee, Chief Judt,c
Kalispel Tribal Court

4
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A

T 0505157y -
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MOTION AND ORDER
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Kalispel Tribal Cotct
P.O. Box 9§
Usk, Wastungmn 99130

(509) 445-1664 ~

“Fax: (500) 445-4039
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. UNITED STATES OF AMERICA &
- KALISPEL INDIAN RESERVATION . i{

KALISPEL TRIBAL COURT N
umus»(cv OF: Case No. 2002005JUV
AGREED VISITATION

) ORDER

,_l-

o At o Nt N N

|| ndiens mod Bave had limited contact with the Kalispel Tribe and its membezs.

MJMAMMW&MMT:MCOMWIMMMM&MM
Tr&dlﬂmCWWthu&aﬁ:maWWnoﬂhccﬂﬂmonmw
Indlan ation, Presot Sor Count wers [ ] Christina Nick, netural mother; [ ] Jana Hayd)
ooy for Nick; [ ] Kathis Costanich, ‘gusrdlar; [ | George Contanich, guardian;
[ ] Carol Fier, avorsey S gardiars; { ] DCFS Sosial Worker; [ ] Dina Nomse, Kallsge
m%mv{w:mmmrmmwmmmom The Co
baving heard the teetimony prosontod, and having read the Bles and records berein, deonin
itaclf fully advised in the premiscs, makes tho Sollowing:

FINDINGS OF FACT
1. | S NI oot I N a0 corolled members of the Kalispol Tribe of

Kallspal 'l‘rlhl Attomey’s Otfiod
Unk, Wingn 5918
(509 445-1147 x

' Fax. 445
AGREED VTS!!I'A“DN ORDER - 1 o

05052174
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Ly W AT PASE

12 E%ggﬁgg of the children.

. o .gﬂlw?rgﬁng?ggx.

g ¥ BB

.i&iii%&r&&?ﬁn&iqfrﬁiag

© 8 3

3 “ﬂ_igs.vuamaaro?otrsﬁa&gaﬁg nJ ,

&stagiaﬁﬁgﬁ%

. _?E&izl.awlié?ﬁ.ﬁ_zr _au.i
{lto bes aEFEEQ%&&H The chlldven will participete in tribel youth cvents and
otber tribel bvent ducng thei visktsion, Tho childves wll vish with other sntpaded faruly
teibal mensbers, end commuity meumbcs of the Klispe! Tribe

s. Egggggﬁgiﬁ&w?&g n the .

?gﬂtﬁggﬂr?gégig?gﬁn
Tribe of Indikns,

7. | It in vecognized by this Coutt thiat the Costwdobs and the children ha
unu&&aag Easa.:?egiﬁ&ﬁ.ags.ﬁ

_ ‘Beaed an the foregoltg, the Court ORDERS:
1, iz.ﬁiz.&étﬁ%eﬁs%gli

gﬁ-ﬁggé_ﬂ;?gg«q ES&EQ :

Ejiﬁﬁasﬁgiﬁg 33..83 ad may remal
Eﬁsg_gaecﬁcﬁggsgwn&gg . e

« it the Chuddam, Ot v lar | 4BLT 4 qils

;Jhx}ﬁjz we 34 RS &

1 Kalispal Tribal Attorpey’s :

) . PO.Bx

| . . : . Usk, Washington 99

) H (509) 6451147 %

AGREED ATION OXDER - 2 _ A
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2 El G S M NI hat 1eiids with Wik and Freuels Culiooya whild
vldh'wizt:lthvtllhpel'l’ﬁbc. Wﬂmnﬂl’mﬁsculboylhmnnhodzndmmm

Lm}wémmudwuddmnmu'mybcueeeimytoﬂnuhﬂdnn'slmkl‘

Puddovoburm .

3. | Kathie and Ken Costamioh shall visit with the children on ths Kalisps! [ndixq
qm}ubbm - _ '
Saturday, July 20, 2002;

Ssturday, July 27, 2002, if the children desire the visitation;

The woekead of thes Katispel Tribel Pow wow, August 2 through 4, 2002;
mmmuwwmmamwumubm

ICW Worker.

4. ' The Costamictu shall support and encouwsgs the children’s refationship with tha
: ' The Costanchs Auly suppen- the gy’ ume ang
Knlllpcll‘dtjn of Indizxns. Convimuay rudmbmpnip With Ve Tnke, & cre poased
, ww,ﬁwmwsmm'mm,.w Maerdory o
5. hkhmm'awmmw'wmmwimm
Vo lnrn mant apau - Fhaer'
Lxlpurt + Customs

| a Mwhodmof&h&mmtmmwﬂﬁhorduminhﬂmw

o opoT p

I 5 MMM&_WuduldyltlwzmemumonM
upouibb
DONE IN CLOSED COURT this ___ day of June 2002.

el

Milton Nores, Chief Judge

Kaliype! Tribal Court
l Kalixpe Tribel Anomey’s

Uk, Wi, 393
. (S09) 4481147 x
“Amzo VISITATION ORDER - 3 Fe (o ds
05052176
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Native American Rights Fund (NARF) Page l of 1

25 0.5.C.A. § 1911

United States Code Annotated
Title 25. Indians

o
Chapter 21. Indian Child Welfare (Refs & Annos)

2
Subchapter I. Child Custody Proceedings

-
§ 1911. Indian tribe jurisdiction over Indian child custody proceedings
(a) Exclusive jurisdiction

an Indian tribe shall have jurisdiction exclusive as to any State over any child custody
proceeding involving an Indian child who resides or is domiciled within the reservation of
such tribe, except where such jurisdlctlon is otherwise vested in the State by existing
"Federal law. Where an Indian child is a ward of a tribal court, the Indian tribe shall retain
exclusive jurisdiction, notwithstandifg the residence or domicile of the child.

{b) Transfer of proceedings; declination by tribal court

In any State court proceeding for the foster care placement of, or termination of parental -
rights to, an Indian child not domiciled or residing within the reservation of the Indian
child's tribe, the court, in the absence of good cause to the contrary, shall transfer such
proceeding to the jurisdiction of the tribe, absent objection by either parent, upon the
petition of either parent or the Indian custodian or the Indian child's tribe: Provided, That
such transfer shall be subject to declination by the tribal court of such tribe.

{c) State ccurt proceedings; intervention

In any State court proceeding for the foster care placement of, or termination of parental
rights to, an Indian child, the Indian custodian of the child and the Indian child's tribe
shall have a right to intervene at any point in the proceeding.

{d) Full faith and credit to public acts, records, and judicial proceedings of Indian tribes

The United States, every State, every territory or possession of the United States, and every
Indian tribe shall give full faith and credit to the public acts, records, and judicial
proceedings of any Indian tribe applicable to Indian child custody proceedings to the same
extent that such entities give full faith and credit to the public acts, records, and judicial
proceedings of any other entity.

http://narf.org/icwa/federal/usca/1911 .htm ‘ ‘ 2/21/2014
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RCW 26.44.010: Declaration of purpose. Page 1 of 1

RCW 26.44.010
Declaration of purpose.

The Washington state legislature finds and declares: The bond between a
- child and his or her parent, custodian, or guardian is of paramount

importance, and any intervention into the life of a child is also an
intervention into the life of the parent, custodian, or guardian; however, »
instances of nonaccidental injury, neglect, death, sexual abuse and cruelty

. . to children by their parents, custodians or guardians have occurred, and in

~ the instance where a child is deprived of his or her right to conditions of .

minimal nurture, health, and safety, the state is justified in emergency
intervention based upon verified information; and therefore the Washington
state legislature hereby provides for the reporting of such, cases to the
appropriate public authorities. It is the intent of the legislature that, as a
result of such reports, protective services shall be made available in an
effort to prevent further abuses, and to safeguard the general welfare of
such children. When the child's physical or mental health is jeopardized, or
the safety of the child conflicts with the legal rights of a parent, custodian, or
guardian, the health and safety interests of the child should prevait. When
determining whether a child and a parent, custodian, or guardian should be
separated during or immediately following an investigation of alleged child
abuse or neglect, the safety of the child shall be the department's
paramount concern. Reports of child abuse and neglect shall be maintained
and disseminated with strictest regard for the privacy of the subjects of such
reports and so as to safeguard against arbitrary, malicious or erroneous
information or actions. This chapter shall not be construed to authorize
interference with child-raising practices, including reasonable parental
discipline, which are not proved to be injurious to the child's health, welfare
and safety. '

[2012 ¢ 259 § 12; 1999 ¢ 176 § 27, 1987 ¢ 206 §1,1984c 97 § 1; 1977
ex.s.c 80§ 24; 1975 1stex.s.c217§ 1; 1969 ex.s.c 35§ 1; 1965¢c 13 §
1.]

Notes:

Family assessment response evaluation — Family assessment
response survey — 2012 ¢ 259: See notes following RCW 26,44 .260.

Findings -- Purpose -- Severability - Conflict with federal
requirements -- 1999 c 176: See notes following RCW 74,34.005.

Severability -- 1984 ¢ 97: See RCW 74.34.900.

Purpose — Intent -- SeVerébiIity - 1977 ex.s. ¢ 80: See notes
following RCW 4.16.190.

http://apps.leg.wa.gov/rcw/default.aspx7cite=26.44.010 2/21/2014
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RCW 26.44.050: Abuse or neglect of child — Duty of law enforcement agency or depart... Page 1 of 1

RCW 26.44.050

Abuse or neglect of child — Duty of law
enforcement agency or department of social and
health services — Taking child into custody
without court order, when. (Effective until
December 1, 2013.)

Upon the receipt of a report conceming the possible occurrence of abuse or
neglect, the law enforcement agency or the department of social and health
services must investigate and provide the protective services section with-a
report in accordance with chapter 74.13 RCW, and where necessary to refer
such report to the court. :

A law enforcement officer may take; or cause to be taken, a child into
custody without a court order if there is probable cause to believe that the
child is abused or neglected and that the child would be injured or could not
be taken into custody if it were necessary to first obtain a court order
pursuant to RCW 13.34.050. The law enforcement agency or the
department of social and health services investigating such a report is _
hereby authorized to photograph such a child for the purpose of providing

- documentary evidence of the physical condition of the child.

[1999 c 176 § 33. Prior: 1987 c 450§ 7; 1987 ¢ 206 § 5; 1984 c 97 § 5;
1981 c 164 § 3; 1977 ex.s. ¢ 291 § 51; 1977 ex.s. ¢ 80 § 28; 1975 1stex.s.
c217§5; 1971 ex.s.c 302 § 15; 1969 ex.s. ¢ 35§ 5; 1965 ¢ 13§ 5.]

Notes: _ :
Findings -- Purpose -- Severability -- Conflict with federal
requirements — 1999 ¢ 176: See notes following RCW 74.34.006.

Severability — 1984 ¢ 97: See RCW 74.34.900.

Effective dates -- Severabllity -- 1977 ex.s. ¢ 291: See notes’
following RCW 13.04.005.

http://apps.leg.wa.gov/rcw/default. aspx?cite=26.44.050 2/21/2014
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%l WASHINGTON

COURTS

Courts Hofne > Court Rules _ Search | Site Map | £} eService Center

~ RULE 13.4
DISCRETIONARY REVIEW OF DECISION TERMINATING REVIEW

(a) How to Seek Review. A party seeking discretionary review by the Supreme
Court of a Court of Appeals decision terminating review must serve on all
other parties and file a petition for review or an answer to the petition
that raises new issues. A petition for review should be filed in the Court of
Appeals. If no motion to publish or motien to reconsider all or part of the
Court of Appeals decision is timely made, a petition for review must be filed
within 30 days after the decision is filed. If such a motion is made, the
petition for review must be filed within 30 days after an order is filed
denying a timely motion for reconsideration or determining a timely motion to
publish. If the petition for review is filed prior to the Court of Appeals
determination on the motion to reconsider or on a motion to publish, the
petition will not be forwarded to the Supreme Court until the Court of
Appeals files an order on all such motions. The first party to file a
petition for review must, at the time the petitiocon is filed, pay the
statutory filing fee to the clerk of the Court of Appeals in which the
petition is filed. Failure to serve a party with the petition for review or -
file .proof of service does not prejudice the rights of the party seeking
review, but may subject the party to a motion by the Clerk of the Supreme
Court to dismiss the petition for review if not cured in a timely manner. A
party prejudiced by the failure to serve the petition for review or to file
proof of service may move in the Supreme Court for appropriate relief.

(b) Considerations Governing Acceptance of Review. A petition for review
will be accepted by the Supreme Court only:

(1) If the decision of the Court of Appeals is in conflict with a
decision of the Supreme Court; or

(2) If the decision of the Court of Appeals is in conflict with another
decision of the Court of Appeals, or

(3) If a significant question of law under the Constitution of the State
of Washington or of the United States is involved; or -

{4) If the petition involves an issue of substantial public interest
that should be determined by the Supreme Court.

(c) Content and Style of Petition. The petition for review should contain
under appropriate headings and in the order here indicated:

(1) Cover. A title page, which is the cover.
(2) Tables. A table of contents, with page references, .and a table of
cases (alphabetically arranged), statutes and other 'authorities cited,

with reference to the pages of the brief where cited.

(3) Identity of Petiticoner. A statement of the name and designation of
the person filing the petition.

(4) Citation to Court of Appeals Decision. A reference to the Court of

'http://www.courts,Wa.gov/court_ruleé/?fa=court_‘rules.display&group=app&set=rap&rulei'... 2/21/2014
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Appeals decision which petitioner wants reviewed, the date of filing the
decision, and the date of any order granting or denying a motion for reconsideration.

{5) Issues Presented for Review. A concise statement of the issues
presented for review.

(6) Statement of the Case. A statement of the facts and procedures relevant to
the issues presented for review, with appropriate references to the record.

(7) Argument. A direct and concise statement of the reason why review should
be accepted under one or more of the tests established in section (b), with argument.

(8) Conclusion. A short conclusion stating the precise relief sought.

- (9) Appendix. An appendix containing a copy of the Court of Appeals
decision, any order granting or denying a motion for reconsideration of
the decision, and copies of statutes and constitutional provisions
relevant to the issues presented for review.

(d) Answer and Reply. A party may filé& an answer to a petition for review.
A party filing an answer to a petition for review must serve the answer on
all other parties. If the party wants to seek review of any issue that is
not raised in the petition for review, including any issues that were raised
but not decided in the Court of Appeals, the party must raise those new
issues in an answer. Any answer should be filed within 30'days after the
service on the party of the petition. A party may file a reply to an answer
only if the answering party seeks review of issues not raised in the petition
for review. A reply to an answer should be limited to addressing only the new
issues raised in the answer. A party filing any reply to an answer must
gserve the reply to the answer on all other parties. A reply to an answer
should be filed within 15 days after the service on the party of the answer.
An answer or reply should be filed in the Supreme Court. The Supreme Court
may call for an answer or a reply to an answer.

(e) Form of Petition, Answer,'and Reply. The petition, answer, and'reply
should comply with the requirements as to form for a brief as provided in
rules 10.3 and 10.4, except as otherwise provided in this rule.

(£) Length. The petiﬁion for review, answer, or reply should not exceed 20
pages double spaced, . excluding appendices.

(g) Reproduction of Petitioh; Answer, and Reply. The clerk will arrange for
the. reproduction of copies of a petition for review, an answer, or a reply,
and bill the appropriate party for the copies as provided in rule 10.5.

(h) Amicus Curiae Memoranda. The Supreme Court may grant permission to file
an amicus curiae memorandum in support of or opposition to a pending petition
for review. BAbsent a showing of particular justification, an amicus curiae .
memorandum should be received by the court and counsel of record for the
parties and other amicus curiae not later than 60 days from the date the
petition for review is filed. Rules 10.4 and 10.6 should govern generally
disposition of a motion to file an amicus curiae memorandum. An amicus
curiae memcrandum or answer thereto should not exceed 10 pages.

(i) Nc Oral Argument. The Supreme Court will decide the petition without
oral argument.

[Amended September 1, 1999; December 5, 2002; September 1, 2006; September 1, 2009;
September 1, 2010 (format changes only)]

http://www.courts.wa.gov/comt_rules/?fa=comt_'rules.djsplay&group=app&sel=rap&nﬂei...' 2/21/2014
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OFFICE RECEPTIONIST, CLERK

From: Grubb, Courtney (ATG) <CourtneyG@ATG.WA.GOV>

Sent: Tuesday, March 11, 2014 3:22 PM

To: OFFICE RECEPTIONIST, CLERK; 'sisterlaw@mac.com’; 'Shelby@appeal-law.com’,
‘carol@leonardmoen.com’; 'ken@appeal-law.com'

Cc: Knoll, Thomas (ATG); Jenne, Trish (ATG); Lynch, Mike (ATG); Washington, Cathy (ATG);
Thompson, Jodie (ATG)

Subject: Cause No. 89779-4 - Response to Petition for Review

Attachments: ResponseToPetition.pdf

Costanich v. State of Washington, et al.:

Response to Petition for Review

Emailed on 3/11/14 to:

Vonda Mitchell Sargent Shelby R. Frost Lemmel
sisterlaw@mac.com Shelby@appeal-law.com

Carol Farr Kenneth Wendell Masters
carol@leonardmoen.com ken@appeal-law.com

Thank you for your time.

Courtney Grubb, Legal Assistant
Attorney General's Office

Torts Division

360-586-6300

360-586-6655 Fax
courtnevg@atg.wa.gov




